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Studii

DREPTURILE SUCCESORALE ALE SOTULUI SUPRAVIETUITOR,
O SOLUTIE DE CONTINUITATE?

Mircea Dan BOB”

Abstract. The new Romanian civil code absorbed in its content the provisions of the Law no.
319 of 1944, on the successoral rights given to the surviving spouse. The later gave up on borrowing
French legal provisions, which proved to be in this matter contrary to Romanian legal tradition. This
paper will try to give an answer to the following question: is the law of 1944, and implicitly the
corresponding provisions of 2009’s civil code, describing a continuity solution with the rationalities
and the rules in force before 1865?

Key words: law of succession; surviving spouse; reforme; codification; legal tradition; legal
transplant.

Tema aleasd pentru sesiunea de comunicari a Institutului de Cercetari
Juridice din acest an este extrem de binevenita. Aceasta se muleaza pe una dintre
preocuparile ce au vechime pentru istoricii dreptului romanesc: efectul importului
masiv al legislatiei franceze In sec. XIX. Oportunitatea ii este ocazionata si de
recenta intrare in vigoare a noului nostru Cod civil. Am aritat si cu alti ocazie'
cum noul cod a absorbit principial n continutul sdu dispozitiile Decretului-Lege nr.
319 din 10 iunie 1944. Analiza de fatd va cauta si treaca peste simplele constatari
de ordin legislativ, pentru a vedea cum practica si literatura de specialitate au
reactionat sau/si le-au provocat. Vom putea concluziona in final daca exista vreo
continuitate Tn materie si care ar fi aceasta.

1. Vechiul drept roménesc nescris, in pofida radacinilor sale romane
postclasice, acorda o situatie privilegiatd sotului supravietuitor. Vaduva avea
drepturile succesorale ale unui copil (o portiune virild — pro numero virorum), la
care se adauga dreptul de abitatie viagera asupra locuintei familiei’.

* Conferentiar dr., Facultatea de Drept a UBB Cluj-Napoca; €_mail: mirceabob@]law.ubbcluj.ro.

' M.D. Bob, Probleme de mosteniri in vechiul si in noul Cod civil, Universul juridic,
Bucuresti, 2012, p. 44 sqq.

% Vezi pentru detalii G. Fotino, Vechiul drept succesoral romdnesc, in Pagini din istoria
dreptului romadnesc, Editura. Academiei RSR, Bucuresti, 1972, p. 124-131.
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288 Mircea Dan Bob 2

Receptarea in sec. XV-XVIII a dreptului romano-bizantin a facut ca
legiuirile scrise si-i indspreasca regimul’.

Pravilniceasca condica (Tara Romaneasca, 1780) conferea sotului supra-
vietuitor, indiferent de starea sa materiala si fard deosebire dupa cum era vorba de
barbat sau de femeie, un drept de mostenire in averea sotului decedat. Sotului 1i
revenea tot o parte de copil, Insd numai in uzufruct, dacd venea in concurs cu copiii
majori rezultati din casatorie; sotia isi primea totusi drepturile in plina proprietate
daca copiii decedasera la varste fragede (,,nevarstnici”). Sterilitatea cuplului atragea
lipsa drepturilor succesorale Intre soti (art. 1-6 cap. XXI).

Codul Calimach (Moldova, 1817), dispunea la art. 957: ,,Vaduva care, avand
copii, nu se va mai recasatori, va lua din averea mortului ei barbat parte cat un
copil, spre intrebuintare numai. [...]”, iar la art. 958 : ,.insd dacd o femeie, fiind
bogata, n-au adus zestre 1n casa barbatului ei, nu va lua partea aceasta. Asemenea si
barbatul care, fiind bogat, n-au dat darul nuntesc femeii sale”. in continuare, art.
959 preciza ca: ,,Femeia saraca, avind pana la trei copii de la mortul ei barbat, va
lua o a patra parte din curatad averea lui, spre intrebuintare; iar de va avea mai multi
copii, va lua numai partea cat un copil, dupa analoghie, spre intrebuintare”. Art.
960 reglementa concursul vaduvei sirace cu descendentii sotului din casétoria
anterioard a acestuia®. Se observa cum Codul Calimach merge principial pe solutia
drepturilor in uzufruct si, prin exceptie, pe drepturile in plina proprietate, aplicand
acest regim indiferent de sexul supravietuitorului.

Codul Caragea (Tara Romaneasca, 1818) urma Pravilniceasca condica,
perfectionandu-i solutiile: supravietuitorul, barbat sau femeie, avea dreptul la o
portiune virild in uzufruct in concurs cu descendentii si la o sesime in plind
proprietate cu celelalte rude, absenta rudelor de sange conducand intreaga avere a
decedatului la supravietuitor (IV.3.17 k si 23).

Toate aceste reglementdri aveau ca principalda sursd de inspiratie
Bazilicalele, care fusesera la randul lor o prelucrare a operei legislative iustiniene.
Or, Novellae 118 si 127 ce instituiau o ordine succesorald legald bazata exclusiv pe

3 Vezi pentru detalii Al. Otetelisanu, Dreptul de succesiune al sotului supravietuitor, Bucuresti,
1912, p. 44-58 si 91-93; D. Alexandresco, Explicatiunea teoretica si practica a dreptului civil roman,
Tomul III partea a 2-a (Succesiunile ab intestat), Socec, Bucuresti, 1912, p. 188, 198-200 si 213; Dem. D.
Stoenescu, Observatie la dec.151/1923 a C.Ap. Craiova I, in PR 1924.11.33; M.G. Rarincescu, in Curs de
drept civil pentru anul 1V licenta. Succesiunile (ab intestate si testamentare) §i donatiunile, Bucuresti, 1945,
p. 117-118; Al. Otetelisanu, Curs de drept civil comparat. Materia speciald. Dreptul de succesiune al
sotului supravietuitor in dreptul comparat, (lito), Bucuresti, 1947, p. 79-90; 1. Rosetti-Bélanescu, Al
Béicoianu, Drept civil roman, vol. I1I: Regimuri matrimoniale. Succesiuni. Donatiuni. Testamente, Socec,
Bucuresti, 1948, p. 252 nr. 601; 1. Bardoczi, Marcheaza codul civil din 1864 o evolutie in materia
drepturilor succesorale ab intestato ale sofului supravietuitor?, in SUBB 1/2013, acces liber la adresa
http://studia.law.ubbcluj.ro/articol.php?articolld=530.

4 Daca, murind barbatul, au lasat in urma lui copii de la femeia dintai, atunci vaduva saraca
va lua din averea lui ori a patra parte sau, dupd numarul copiilor, analoghisita parte cu deplind
proprietate. Iar daca n-au ramas copii, ci alte rudenii, va lua ea a patra parte de-a pururea cu deplind
proprietate. Asemenea va lua parte si barbatul sarac din averea moartei sale sotii”.
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inrudirea de sange, erau completate de Novellae 53 si 117, In care era chemat la
devolutiunea legala si sotul supravietuitor. Legiuirile romanesti expuse mai sus au
preluat rezolvarea legald continutd in capitolul VI al Novellei 53, conform careia
vocatia succesorala legald este reciprocd pentru soti, desi capitolul V al Novellei
117 chemase numai pe vaduva siraci la mostenirea defunctului sot’.

latd deci o prima solutie de continuitate in materie in vechile noastre
reglementdri, ce merge in linia dreaptd a legilor romane. Se remarca fara dificultate
cum cutumele si pravilele noastre erau in ansamblu mai generoase decat lustinian si
succesorii sdi bizantini. Codul lui Cuza a facut insd tabula rasa aceasta optica
legislativa.

2. Preluarea la 1 decembrie 1865 aproape ad litteram a textelor napoleoniene
a prescris un tratament succesoral derizoriu pentru partenerul de viatd al
defunctului. Codul francez preconizase la 1804 mentinerea bunurilor in familia de
sange, in care sotul supravietuitor era un alogen aruncat la coada devolutiunii
succesorale: o colaborare afectiva si pecuniara deloc neglijabild nu avea alt ecou
decat un ipotetic drept de mostenire in absenta oricérei alte rude de sange pana la
gradul al doisprezecelea inclusiv (art. 755 alin. 1 Code Napoléon = art. 676 c.civ.,
art. 767 Code Napoléon = art. 679 c.civ.)’, o creanti pentru anul de doliu (art. 1570
alin. 2 CN = art. 1279 c.civ.) si un uzufruct conferit vaduvei sarace (art. 684 c.civ.).
Legiuitorul roman a abandonat astfel traditia vechiului nostru drept cutumiar si
scris, in care supravietuitorul era un mostenitor cu drepturi concurente.

O atentie speciala intre toate acestea meritd acordatd art. 684 din Codul lui
Cuza':

,,Cand barbatul moare si vaduva sa nu are avere, dansa ia o portiune virila in
uzufruct, din succesiunea barbatului, daca acesta are descendenti.

Céand barbatul lasa un singur descendent, portiunea femeii in succesiune va fi
numai de a treia parte. Acest drept incepe de la epoca incetarii uzufructului legal.

Cand barbatul lasa rude de sus sau de alaturi, atunci femeia succede la o
portiune in plina proprietate din averea mortului”.

Legiuitorul roman adaugase astfel la succesiunile neregulate un articol
imprumutat din vechiul nostru drept scris si nescris: o minusculd solutie de
continuitate intr-o mare de transplant juridic francez. Textul a conferit vaduvei

5 Al. Degré, Viduva sdracd, cand capdti o parte numai in uzufiruct (art. 684 c.c. alin. 1 si 1),
succede ea cu titlu universal ? Cand primesce o parte in plind proprietate (art. 684 alin. Il c.c.),
raspunde ea ultra vires? [...J, in Scrieri juridice, vol. I, Gutenberg, Bucuresti, 1900, p. 171.

% «La dévolution successorale selon le Code civil repose sur la parenté et accessoirement sur le
mariage” (Marie-Claude Catala de Roton, Les successions entre époux, Economica, Paris, 1990, p. XI).

"V. si M.D. Bob, Succession et famille — Rapport roumain aux Journées roumaines de
I’Association ,,Henri Capitant” des amis de la culture juridique frangaise, in SUBB nr. 3/2010,
accesibil online la adresa http://studia.law.ubbcluj.ro/articol.php?articolld=352, nr. 5 si in Les
successions — Travaux de ['Association Henri Capitant, Journées roumaines, tome LX/2010,
Bruylant, Bruxelles, 2012, p. 204-205.



290 Mircea Dan Bob 4

sarace un uzufruct In averea sotului predecedat, ce incepea numai la sfarsitul
uzufructului ei legal asupra mostenirii sotului (art. 338 c.civ.).

Sotia nu avea nici sezind, nici rezerva, nici nu putea cumula dreptul sau
succesoral cu dreptul la alimente acordat de art. 1279 c.civ. (art. 1570 Code
Napoléon) oricarei vaduve pe durata anului de doliu. Vaduva primea totusi un
drept de abitatie, conceput ca sarcind a succesiunii chiar si daca defunctul testase
sotiei casa in care locuia. Ceilalti mostenitori puteau insad solicita instantei sa
transforme abitatia intr-o suma de bani platibila lichid sotiei. In plus, aceasta din
urma mai avea si dreptul la vesmintele de doliu.

Aplicarea practicd a art. 684 c.civ. a ridicat insd probleme multiple: ce natura
juridica avea dreptul vaduvei sarace? cand va fi considerata legal saracd vaduva?
cum se va calcula concret masa de bunuri asupra careia vaduva urma sa impute
dreptul sau?®

Iata deci cum Codul civil roman din 1864 a rupt brutal In materie de
succesiune legald cu traditia tratdrii sotiei supravietuitoare in acelasi rang cu
descendentii. Legiuitorul nostru nu a actionat insa total inconstient, ci a incercat sa
repare lucrurile prin introducerea art. 684. Textul se prezenta ca o solutie de
continuitate cu vechiul nostru drept; dar redactarea sa neglijentd si insuficienta
integrare in economia celorlalte dispozitii succesorale de origine franceza l-au
transformat intr-o nedorita sursa de controverse.

Concluzia ce se prefigureazd deocamdatd ar fi cd imprumutul francez cu
abandonarea traditiei autohtone nu a fost cea mai fericitd alegere. Nu o vom formula
insd Tnainte de a verifica optica contemporanilor asupra reglementarii in discutie.

3. Alexandru Degré analiza in 1892 problematica art. 684 c.civ. si medita
concluziv:

,»Cuprinde el multd intelepciune? Parerile, rdspundem, sunt Impartite asupra
reformelor de facut in acéstd materie. Legea franceza din 9-10 martie 1891
modificatore a art. 767 si 205 codul Napoleon acordd sotului supravietuitor
nedespartit intréga mostenire a barbatului numai, dacd dénsul nu a lasat rude in
grad succesibil pana la al 12-lea grad, ’1 harazesce alaturi cu alte rude, o parte
numai in uzufruct, nu’i da o reserva, ’i asigura insa in schimb o creantd alimentara
asupra succesiunei mortului.

In sprijinul celef dintai idef se dzice ca mostenirea ab intestato ¢ intemeiata
pe sange, pe consdngenitate, si nu pe afinitate. Rudele pana la al 12-lea grad
alcatuesc familia, sotii-1 sunt streini. Lumea s’a obicinuit de mult sa vada lucrul
ast-fel. Résturnand sfintele obiceiuri, unde ne-am opri? Intimpinam ci, daca dupa
subtilitatea dreptului, sotii nu fac parte din familie, in realitate Tnsa si dupa vointa
lor presupusa li se cuvine fard indoiala un rang de succesibilitate maf serios [...].

8 Pentru detalii asupra solutiilor identificate, v. Bardoczi, loc.cit. supra, cu practica si autorii
citati acolo.
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In reazamul celei de a doua idef se pune inainte ca bunurile trebue sa reméana
familiei, echitatea bine-intelésa reclamand in folosul sotului supravietuitor numai
un drept de usufruct. insi cele mai multe legiuiri acorda sotului supravietuitor,
dupa deosebirea casurilor, o parte In usufruct sati in plind proprietate. Proiectul
german (§ 1917)° prevede pentru soti in tote casurile o parte in plina proprietate.

Pentru apédrarea in fine a celei de a treia idei, sa rationéza ast-fel: trebue lasat
in larul s€l un sot sd desmostenésca pe cel-1’alt sot, daca acesta ’l-a tradat, ’i-a
facut dzile amare, 1nsd in contradzicere cu principiile decurgénd din legislatiunea
comparata.

In adevér, cele mai multe legiuiri moderne recunosc sotului supravietuitor o
reserva legala. Asa, legea prusiand, aceea a cantonului Ziirich, aceea a Saxoniei,
aceea a Italiei [...]. Un lucru insa e sigur si necontroversat de lege ferenda, anume
cd, nu numai véduva, ci amandofi sotii ati drept la ocrotirea legei, si ca nu este loc
de a se deosebi intre sotii bogati si s€raci. Trebue 1n adevér exclusd pana chiar si
posibilitatea unei desbateri asupra cestiunei daca sotul e sau nu s€rac, desbatere
care ar fi vatimé&tore asupra demintitei casitoriei”'”.

Gheorghe Petrescu, consilier la Inalta Curte de Casatie si Justitie, analiza
comparativ situatia succcesorald a sotului supravietuitor in dreptul roman, in
vechiul drept francez si in cel roman, precum si in Franta contemporana lui, dupa
care se interoga:

,Pentru ce nici legea franceza, nici Codul nostru, nu a recunoscut un ore care
drept de mostenire si sotzului in viatzd cand réméan copii, sél ascendenti, séii alte
rude colaterale in grad succesibil? Pentru ce legea a fost mult mai severa cu sotzul,
si mult mai umana si buna cu rudele forte departate si cu copiil naturali ai sotzului
mort?!... [...] De ce se va fi departat noul legiuitor de niste dispozitiuni asa de bune
din vechile noastre legi, cadnd, mai cu séma, mai tote legislatiunile vedem ca, séti atli
admis, sél se misca ca s& admita acest drept?'"”

Parintele stiintei dreptului civil roman, Dimitrie Alexandresco, scria in 1912:

,,Cat despre codul francez, [...] acest cod nu recunoaste sotului, oricat de
sarac ar fi, niciun drept la mostenirea celuilalt sot, in concurenta cu altl mostenitori,
nici macar dreptul la alimente. Prin urmare, sotul care s’a jertfit o viata intreagd, se
vedea deodatd redus la cea mai cumplitd mizerie, batind la usa unor rude de-ale
defunctului, inavutite de cele mai multe ori prin munca si sudoarea lui”'>. Dupa
care continua: ,,codul nostru, inspirat de traditia trecutului, vine intrucdtva in
ajutorul vaduvei sarace prin art. 684; Insd aceastd dispozitie, oricat de 1dudabila ar
fi, este departe de a fi satisficitoare”"”. Autorul analiza mai apoi portanta art. 684

? Este vorba de proiectul de cod civil german, care pe 1 ianuarie 1900 a devenit BGB-ul ce il
cunoagtem astazi (n.ns. — MDB).

" Degré, op.cit., p. 177-178.

""" G.P. Petrescu, Successiunele vol. 1 Successiunele regulate séii legitime si successiunele
neregulate ..., Tip. Gutenberg, Bucuresti, 1895, p. 280.

12 Alexandresco, op.cit., p. 204.

B1d., p. 205.
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c.civ., apreciind ca ,oricat de imperfect ar fi, totusi constituie un progres
necontestat asupra codului francez astfel cum era conceput din capul locului. Acest
texte reclama o modificare grabnica: 1° din cauza antinomiilor la care da loc [...];
2° pentruca prin el nu se conferd niciun drept de mostenire barbatului, legea fiind
de astad data, din acest punct de vedere, inferioara legiuirilor noastre anterioare; 3°
pentruca prin el nu se conferd oarecare drepturi decat femeii sarace, ceea ce este
mai mult o pomand, dacd ne putem exprima astfel; or, sotia care a muncit o viata
intreaga aldturea de barbatul ei, nu trebuie sa fie considerata ca o cersetoare [...]; 4°
pentrucad el nu recunoaste in principiu sotului rdmas in viatd, fie barbatului, fie
femeii, un drept de plind proprietate asupra averii succesorale ramase dela celalat
sot, desi sotul supravietuitor este cel mai drept mostenitor al defunctului [...]""

Profesorul Matei Cantacuzino aprecia la randul sau:

»distemul dupd care sotul supravietuitor are o chiemare la mostenirea
sotului, numai in cazul cénd acesta n’a lasat rude 1n grad succesibil, este defectuos.
El a fost corectat de Codul italian din 1865 [...]. In Franta, o lege din 9 Martie
1891, modificand articolul francez 767, acorda sotului supravietuitor un drept de
uzufruct care variaza dupd calitatea si numarul rudelor cu care sotul vine in
concurs. In dreptul roman, Novela 53, acorda sotului (fara distinctiune) un drept de
mostenire in concurs chiar cu descendentii, dispozitiune pe care o gasim reprodusa
in Codul lui Ipsilant, in Codul Caradja i in Codicele Calimach §.§. 957-961. O
alta dispozitiune din legile romane, Novela 117, restrangea acest drept numai in
favoarea vaduvei sdrace, si aceastd restrictiune reprodusd in Codicele [ui
Andronache Donici a fost adoptata de legiuitorul nostru”"”.

In cursul profesorului Rarincescu gasim urmitoarele consideratii:

,in anul 1864, la epoca confectiondrii codului nostru civil, criticile ce se
formulasera deja in Franta impotriva sistemului codului Napoleon, in ceea ce
priveste dreptul de mostenire recunoscut sotului supravietuitor, erau cunoscute
juristilor romani. Asa fiind, legiuitorul nostru de la 1864 nu putea sa nu tina seama
de loc de aceste critici intemeiate §i, pentru a le da oarecare satisfactiune, dupa ce
adopta aproape fara nicio modificare textele corespunzatoare din codul Napoleon,
acest legiuitor introduce in codul nostru civil o dispozitiune noud §i anume
dispozitiunea cuprinsa in art. 684 c.civ., prin care se reglementa pana la 10 iunie
1944 asa numitul drept de mostenire al vaduvei sirace”'®. Dar, arita Rarincescu,
»atitudinea adoptata de legiuitorul nostru, fatd de sotul supravietuitor, din punctul
de vedere al mostenirii, nu era nici logica, nici echitabila. Nu era logica, pentruca
[...] criteriul adoptat de legiuitorul nostru, cind a procedat la stabilirea diferitelor
clase de mostenitori si a ordinei, 1n care sunt chemate aceste clase, a fost afectiunea
presupusa a defunctului pentru fiecare dintre ele si pentru ci, a admite ca o

“Id, p. 213-214.

15 M.B. Cantacuzino, Elementele dreptului civil, Cartea Romaneasca, 1921, p. 224.

' M.G. Rarincescu, Curs de drept civil pentru anul IV licentd. Succesiunile (ab intestate si
testamentare) si donatiunile, Bucuresti, 1945, p. 122.
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persoana poate avea mai multd afectiune pentru un colateral de gradul al XII-lea
sau pentru orice alt colateral, decat pentru sotul sau, este — pentru cele mai multe
cazuri — o imposibilitate. Aceasta atitudine nu era nici echitabild pentru ca, de cele
mai multe ori, patrimoniul lasat de defunct este opera sfortarilor si economiilor
comune ale ambilor soti si pentru ca, asa fiind, era cu desavarsire nedrept, ca
bunurile realizate prin sfortarile si economiile comune s treacad numai la rudele
sotului predecedat, carora deseori defunctul abia le cunostea existenta, iar sotul
supravietuitor, indepartat complet dela mostenire, si se vada redus la starea de
completa mizerie”"”.

In fine, alti doi autori de marca ardtau ci:

,Legamantul casatoriei este de naturd sd creeze sotului supravietuitor
anumite drepturi fatd de succesiunea sotului decedat, drepturi care logic vorbind,
trebuie sa fie in orice caz superioare acelora acordate de lege colateralilor. In
special vaduva poate ramane, dupd moartea sotului, in stare de lipsd, dupa o
convietuire de ani de zile cu un barbat bogat, care 1i procurda un traiu indestulat.
Apare deci cu totul nedrept ca sotul supravietuitor si fie lipsit de drepturi
succesorale substantiale, mai cu seama dacd ne gandim ca sistemul devolutiunii
ereditare ab intestat este bazat pe ideea de afectiune. Este necontestat ca
prezumtiunea de afectiune intre soti este suficient de puternica ca intre de cujus si
rudele sale de sange. De aceea, sotul trebuie admis n cercul persoanelor presupuse

a beneficia de afectiunea decedatului”'®.

4. Criticile incisive redate exemplificativ mai sus ne permit acum sa
concluziondm ca imprumutul francez in materia studiatd, chiar ameliorat de
prezenta art. 684 c.civ., a constituit o eroare legislativa'’. Sprijinul afectiv si
colaborarea patrimoniala a sotului au devenit realitati tot mai pregnante incepand
cu sfarsitul sec. XIX si Inceputul sec. XX, pe masurd ce — din perspectiva
sociologicd — familia nucleara (parintii plus copiii) a inlocuit-o pe cea patriarhala
(bazati pe convietuirea si intrajutorarea rudelor de singe)™ si conceptul exclusivist

T Id., p. 116-117.

18 Rosetti-Balanescu, Biicoianu, op.cit., p. 253 nr. 603; v. si p. 694 nr. 1688.

19 Dispozitiunile din Codul civil, care apar in anul 1864, sunt inferioare dispozitiunilor din
vechile noastre legiuiri” (Otetelisanu, Curs ..., cit.supra, p. 91). ,,Codul nostru civil, prin art. 684,
imiteaza vechile noastre legiuiri, dar ajunge la o formula inferioar [...]” (id., p. 158).

2 Pentru detalii, v. Al. Otetelisanu, Curs de drept civil. Anul III licentd. Succesiuni §i
testamente, (lito), bucuresti, 1941-1942, p. 143; id., Curs de drept civil comparat..., cit.supra, p. 19—
26 si 253-260; J. Flour, Cours de droit civil. Licence 4éme année, lito., Paris, 1966/67, p. 12—13; Fr.
Terré, Y. Lequette, Droit civil. Les successions. Les libéralités, Dalloz, Paris, 1997, p. 15-16, 18, 27—
28; G. Britre, Traité de droit civil. Le successions®, (coord. P.-A. Crépeau), Ed. Yvon Blais,
Montréal, 1994, p. 47; U. Spellenberg, C.N. Himonga, C. Adjmagbo-Johnson, Recent developments
in succession law, In Roger Blanpain (coord.), Law in motion, Kluwer, 1997, p. 720 si 734. V. si
consideratiile lui J. Auger, Les principes de désignation des héritiers légaux. Unité — proximité —
égalité, in Mélanges Roger Comtois, Thémis, Montréal, 2007, p. 82.
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al succesiunii cognatice (fundamentate pe inrudirea de singe) a fost inlocuit
progresiv de cel al succesiunii-menaj*'.

Legea din 21 decembrie 1916 a Incercat sa indulceasca situatia succesorala a
vaduvelor de razboi, la fel cum a facut-o ulterior si Legea nr. 609 din 1 iulie 1941.
Ambele au fost ecoul dezbaterilor asupra Codului lui Cuza, dar reforma ce au adus-
o a fost una din start limitata la cercul beneficiarelor indicate. Un pas 1nainte a mai
fost facut si prin Legea impozitului progresiv pe succesiuni din 28 iunie 1921, care
a limitat vocatia in linie colaterald la gradul al patrulea inclusiv. Speranta
consortului supravietuitor de a ajunge la mostenire a crescut, insa observam ca nu
avem de a face cu o reforma reald: art. 4 al legii in cauzd era o simpla masura
fiscald ce s-a reflectat numai indirect asupra drepturilor la mostenire ale
partenerului de viata cisatorit™.

Un real pas inainte a intentionat sd faca ghinionistul Cod civil Carol al Il-lea
in 1940. La art. 840-842, acesta urma modelul BGB: acorda drepturi in plina
proprietate supravietuitorului, partial diferentiat in functie de sexul sau, respectiv
un drept special asupra mobilerului casnic si cadourilor de nuntd. Amanarea sine
die a intrarii sale in vigoare in 1941 a aménat cu cativa ani §i implinirea unui
deziderat legislativ.

5. Dupa ce expunea regimul instituit de codul nostru, Dimitrie Alexandresco
concluziona in anul 1912:

,,Din textele, pe cari le-am explicat mai sus, rezulta ca sotul supravietuitor nu
este chemat la mostenirea celuilalt decdt in lipsa de alti mostenitori; asa ca daca ar
exista un mostenitor, oricat de departat, fie chiar in gradul al doisprezecelea, acest
mostenitor, pe care poate chiar defunctul nici nu l-a cunoscut, ar exclude pe sotul
remas 1n viatd dela averea la a carei agonisire a contribuit de buna sama si el, prin
munca §i sacrificiile sale. Aceastd solutie este nedreaptd, si mult mai echitabil si mai
logic este codul german, care cheama pe sotul supravietuitor la mostenirea celuilalt
sot, In concurentd cu celelalte rude ale defunctului (art. 1931, 1932) [...]. Daca s’ar
admite aceastd solutie si la noi, ar disparea din cod si art. 684, care iarasi lasd de
dorit, caci legea are aerul de a-si face de pomana fata cu vaduva defunctului, pe cand
ea ar trebui s aibd un drept la mostenirea lisata de sotul sdu”>.

Legiuitorul nostru pare a-1 fi ascultat pe Alexandresco cand s-a inspirat din
BGB si, prin Decretul-lege nr. 319 din 10 iunie 1944, a adus sotul supravietuitor in
prim planul mostenirii legale: drept de mostenire progresiv in plind proprietate
recunoscut in concurs cu orice ordin de succesori, rezerva succesorald graduala,

2P, Voirin, La famille et I’héritage, in vol. Le maintien et la défense de la famille par le
droit, Sirey, Paris, 1930, p. 154; Terré, Lequette, loc.cit. Pentru detaliile ce tin de sociologia familiei
in Romania, v. Bob, Probleme..., p. 47-48.

22 Dreptul de mostenire ab intestat de la al patrulea grad in sus se desfiinteazi, iar patrimoniile
defunctilor fara testament si fard rude pana la al patrulea grad, inclusiv, trec in folosul fiscului”.

2 Alexandresco, op.cit., p. 188.
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drept temporar de abitatie si drept de mostenire legala cu destinatie speciald asupra
anumitor bunuri (art. 1-5).

In raportul ministrului de justitie se arita:

»Reglementarea dreptului de mostenire intre soti [...] a preocupat intr-o masura
deosebita atentia legiuitorilor de pretutindeni. O tendintd pentru o noua legiferare a
fost sustinutd multd vreme si de doctrind, motivat de modul injust 1n care acest drept
a fost stabilit de codul civil, pentrucé — potrivit art. 767 din codul civil francez, dela
care am luat impreuna cu celelalte dispozitiuni, pe cele privitoare la aceastd materie —
sotul supravietuitor este tratat ca succesor neregulat, mostenind abia dupa rudele
colaterale de gradul al 12-lea, adica 1n fapt, mai niciodata. Impresionat de aceasta
nedreptate, legiuitorul romén a cdutat totusi sa o remedieze cel putin in parte si a
recunoscut la intocmirea codului nostru civil, vaduvei sarace, un drept succesoral,
inspirandu-se din vechile noastre legiuiri: codul Andronache Donici, codul Kalimach
si codul Caragea, care la randul lor au tinut seama de dispozitiunile novelelor 53 si
117 ale lui Justinian. [...] Aplicarea acestui drept cu caracter unilateral, recunoscut
numai vaduvei, iar nu §i vaduvului si numai cand este sdracd, a ridicat obiectiuni
serioase i numeroase controverse, pentruca el constituie o grava abatere dela regula
reciprocitatii drepturilor succesorale si a afectiunii prezumate dintre soti, care trebuie
sa prezideze la Tmpartirea mostenirilor, iar pe de altd parte, contrazice realitatea
incontestabila, potrivit careia formarea, sporirea si pastrarea averii dobandite de soti
in cursul casatoriei, sunt In genere, mai ales la noi, produsul eforturilor, economiilor
si prevederii comune ale ambilor soti. [...] Nedreptatea facuta la noi de art. 679 din
codul civil a fost in parte temperatd prin legea asupra impozitului progresiv pe
succesiuni din 1921 [...]. In sfarsit, o serioasa indreptare s’a facut situatiei vaduvelor
de razboi prin legile din 1 iunie 1941 si 18 august 1943 [...]. Totusi legile respective
nu au acordat si un drept de rezerva, asa cd dispozitiile de favoare inscrise 1n ele cad
in fata unui testament sau a unor donatiuni facute de sot. [...] In legiferarea acestui
drept succesoral nou, am cautat a tine seama atat de recomandarile doctrinei, de
principiile dreptului comparat, ale dreptului aplicabil iIn momentul de fatd pe
teritoriul tarii, cat si de realitatile vietii sociale, morale si economice ale poporului
roman. [...] Pentru aceste consideratiuni, am pus la baza noului sistem principiul ca
sotul supravietuitor este, pe langa copiii defunctului, nul dintre mostenitorii sdi cei
mai firesti. Am tinut astfel seama atit de afectiunea prezumata a sotului decedat,
afectiune care se indreaptd de obiceiu, catre tovarasul de viata al fiecaruia, cat si de
faptul ca sotul supravietuitor a colaborat, Intr-un mod hotérator, la agonisirea averii
ramasa mostenire. [...] Drepturile acordate astfel sotului supravietuitor se apropie
intr-o largd masurd de cele atribuite prin legiuirile cele mai noi; codul civil german
din 192(20, codul elvetian din 1907, pus in aplicatie in 1911 si codul civil italian din
19407,

24 Raportul ministrului de justitie Ion Marinescu asupra Decretului-Lege privitor la dreptul de
mostenire al sotului supravietuitor, prezentat maresalului Ion Antonescu, Conducatorul Statului, in
M.Of. nr. 133 din 10 iunie 1944, p. 4491-4492 si in revista Notariatul public nr. 5-6/1944, p. 75-76.
Dintr-o eroare de tipar, s-a scris despre codul civil italian din 1940 in loc de 1942.
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Autorii nostri au primit in general favorabil reforma.

Rarincescu, desi opina ca unele dintre drepturile acordate sotului
supravietuitor sunt exagerate iar altele nu sunt justificate, concluziona totusi ca:

,Oricum ar fi, reforma realizatd prin legea din 10 iunie 1944 trebuie
consideratd ca binevenitd, Intrucat ea raspunde unor vechi si persistente solicitari
din partea doctrinei §i constituie netdgdduit un pas inainte catre unificarea si
modernizarea institutiunilor noastre de drept privat™*.

Panturescu considera ca:

»Date fiind cerintele echitatii, realitatile materiale si spirituale ce domnesc
intre soti, legislatiile tarilor strdine si nevoia de a reglementa uniform in cuprinsul
Tarii dreptul de mostenire al sotului supravietuitor, noua lege [...] apare ca un
produs firesc si necesar. Este una din legile care gisesc unanima aprobare a
congstiintei obstesti”.

Rosetti-Béalanescu si Baicoianu scriau:

»Socotim dispozitiunea legii ca fericit inspirata. Este intr’adevar normal ca legea
sd asigure sotului un drept intangibil in succesiunea sotului defunct; sistemul
devolutiunii ereditare ab intestat este Intemeiat pe gradul de rudenie al mostenitorilor,
de o parte, si pe prezumtia de afectiune a defunctului catre succesibili, de altd parte. Or,
sotul supravietuitor se incadreaza in aceste doud criterii: casatoria creeaza intre soti
afinitatea de gradul intai, iar afectiunea std prin definitie la baza uniunei conjugale.
Erau deci perfect intemeiate criticile indreptate impotriva Codului civil, care acorda
sotului supravietuitor un drept de succesiune subsidiar, in urma colateralilor cei mai
indepartati, cu singura exceptie a art. 684, in favoarea vaduvei sarace. Apare profund
injust ca dupa o indelunga si pasnica convietuire conjugald, sotul supravietuitor sa nu
primeasca nimic din averea sotului defunct, cand in multe cazuri el a contribuit diret
sau indirect la injghebarea sau sporirea patrimoniului conjugal. De aceea, initiativa

legiuitorului din 1944 trebuie aplaudata™’.

6. Ajungem acum in actualitate, la codul din 2009. Lectura textelor sale ne
aratd cum inovatiile reglementarii din 1944 sunt preluate in art. 970-974 din noul
Cod civil roman. Nici nu are sens sa le reproducem aici.

Noutatile mai importante fatd de aceasta sunt simple aspecte de detaliu:
introducerea in text a solutiilor doctrinare si jurisprudentiale retinute in caz de
casatorie putativa (alin. 3 al art. 972)*, precizarea relativ la necesitatea ca supra-
vietuitorul sd nu aibd vreun ,,drept real de a folosi o altd locuintd corespunzatoare”
(art. 973 alin. 1)* si calificarea dreptului de abitatie in cauzi ca gratuit, inalienabil

2 Rarincescu, op.cit., p. 131-133.

6 V. Panturescu, Dreptul de mostenire al sotului supravietuitor (Observatiuni sumare la
legea Nr. 319 din 10 iunie 1944), Tiparul Oltului, Slatina, 1944, p. 4-5.

27 Rosetti-Balanescu, Biicoianu, op.cit., p. 694 nr. 1688.

28 Rezultata din aplicarea art. 23 alin. 1 c.fam.

* Textul art. 4 Legea nr. 319/1944 era mai vag: ,,sotul supravietuitor care nu are o locuinti
proprie”.
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si insesizabil (art. 973 alin. 2). Toate sunt rezultatul unor concluzii desprinse din
tratatul profesorului Deak, sintezd a dezbaterilor jurisprudentiale si doctrinare pe
marginea problemei.

7. Concluzie. ,In trasituri generale [...], ordinea succesorald adoptatd de
legiuitorul nostru este acea consacrata prin Novelele lui Justinian 118 si 127 pe
baza inrudirei din cognatio, si reprodusa de vechea noastra legiuire (§.§. 912 si
urm. C.Calim.) si de vechiul drept francez in tarile de drept scris”, constata Matei
Cantacuzino pe forma originari a vechiului cod civil®. Se verifica oare afirmatia sa
la aproape un secol distanta? Altfel spus, existd o continuitate?

Raspunsul va fi neindoielnic afirmativ, fapt confirmat de practica, literatura
de specialitate i chiar legiuitorul civil de la 1944 fac mereu referire la radacina
romano-bizantina a dreptului nostru in materie.

Tot afirmativ vom raspunde si daca ne situdm analiza la nivelul permanentei
tendinte de receptare in dreptul nostru a unor reglementdri cat mai moderne si
adecvate. Este cazul vechiului nostru drept, unde domnitorii se straduiau sa unifice
si sd modernizeze dreptul autohton prin importul legislatiei bizantine, considerata
de ei cea mai avansata la momentul respectiv. Este de asemenea cazul legiuitorului
nostru de la 1864: credem ca, datoritd prestigiului nemaiintalnit de care se bucura
in epoca prima codificare civila europeand — cea franceza, impulsionat de o graba
admirativa, legiuitorul a renuntat la o traditie locald ce era de fapt mai adecvata
decdt modelul transplantat. Este, in fine, cazul reformelor din anii patruzeci ai
secolului XX, cand imprumutul din BGB a fost de fapt o simpla tehnica de a reveni
actualizat la traditia vechiului drept romanesc.

Se poate vorbi de vreo discontinuitate? Raspunsul va fi afirmativ numai in
masura in care avem in vedere cd din 1 decembrie 1865 si pana pe 10 iunie 1944 au
functionat dispozitii legale ce erau in dezacord cu traditia dreptului nostru si cu
realitatile sociologice ale sfarsitului de sec. XIX, inceput de sec. XX.

30 Cantacuzino, op.cit., p. 218-219.






ASPECTS REGARDING NON-UNIONISED WORKERS AND THEIR
REPRESENTATION WITHIN COLLECTIVE LABOUR RELATIONS

Raluca DIMITRIU"

Abstract. Regarding the objectives of the representatives of the employees, the regulations are
not unified but they are combined like a puzzle from various normative acts. The paper aims to
analyse the purposes of a non-union representation of employees. Are there any chances for an
alternative to the union organization of employees?

The Romanian experience seems to indicate that the existence of a real alternative to union
representation would be indeed useful for the employees, for the objectives of information and
consultation procedure and ultimately for the unions themselves, which would be thus obliged to
modernize and improve their methods. However, although the legislation itself does not represent an
obstacle, such non-unionized ways of participation in the information and consultation procedure are
still not real options for the workers. Although the law allows for collective bargain even when there
is no union constituted within the company, the non-unionised employees do not seem to have the
necessary determination to exercise this right.

Key words:Labour law, non-union representation, information, consultation, works councils.

1. Evolution of the Legislation

Since the first Romanian collective labour law regulations, the possibility of
the employees to be represented either by trade unions', or by other associative
structures has been legally provided. In 1929, the year when the Law on Labour
Contract was adopted (basically, the first Romanian Labour Code) the
representativeness of the employees in collective bargaining was stipulated as
being possible alternatively through trade unions or other ‘employees groups’. The
collective labour agreements could be concluded also by groups without legal
personality (Art. 103), and, in this case, the individual signatures of each member
of the group or of the mandataries of the group were needed.

The war facilitated the appearance of a set of normative acts that gradually
restricted the rights of the employees, culminating with the Law-Decree no

* Cercet. st. grd. I, Institutul de Cercetiri Juridice ,,Acad. Andrei Radulescu” al Academiei
Romaéne, e-mail: raluca.dimitriu@cig.ase.ro.

"In an incipient form, trade unions go back to the nineteenth century, but the first law
concerning them was passed in 26 May 1920.
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3878/1940 regarding the dismantling of the guilds, which forbade any other form
of unionized or non-unionized association of the workers.

After the war and until 1989, the only way of representativeness of the
employees was the trade union, centralized and fully politicized. In fact, the
employees were automatically integrated into the General Trade Union Association
which had 7,800,000 members in 1989 (the entire Romanian active population).

When the new political regime changed in December 1989, the first
democratic trade unions were set up under an old law of the legal persons dating
back to 1924.

Subsequently, it has been approved the first Law of the unions no 54/1991.
In the same time, the Law no 15/1991 for solving the collective labour conflicts
expressly stipulated the possibility for employees to organize themselves in
non-unionized associations. Art. 4 stipulated that: ‘employees shall be represented
by trade unions in collective labour agreements. If the undertaking has no trade
union or if not all employees are members of the trade union, in order to solve the
collective labour conflict, the employees shall elect their representatives’.

Further on, the regulations have stipulated the prevalence of trade union
organizations, with the possibility of the employees who were not members of the trade
unions to designate their own representatives in their relations with the employer: the
Trade Union Law no 54/2003, the Collective Labour Contracts Law no 130/1996° and
the Law for solving labour conflicts no 168/ 199*. Under these laws, in case a trade
union existed within the undertaking, the representativeness of the employees could be
done exclusively through the trade union. The role of the representatives of the
employees intervened only in the absence of a trade union organization.

Details regarding the representatives of the employees, in cases where there
was no trade union, were subsequently included in the Labour Code’, adopted in its
first form in 2003.

The Labour Code equally referred to the union or to the employees’
representatives. In other words, those entitled to social dialogue were not the trade-
unions, but the employees themselves, whether unionized or not.

The workers’ right to be informed and consulted was expressly consecrated
by the Law no 467/2006 on establishing the general framework of employees’
information and consultation’, adopted in the context of Romania’s accession to the
European Union, thus transposing the Directive 2002/14/EC in the domestic law.
Under this law — still in force — in exercising their right to information and
consultation, the employees shall be represented by trade union organizations and,

% Published in the ‘Romanian Official Gazette’ no. 73 from 5 February 2003.

3 Published in the ‘Romanian Official Gazette’ no. 184 from 19 May 1998.

* Published in the ‘Romanian Official Gazette’ no. 582 from 29 November 1999.

> Republished in the ‘Romanian Official Gazette’ no. 345 from 18 May 2011.

% Published in the ‘Romanian Official Gazette’ no. 1006 from 18 December 2006. See Tinca, O.,
Comentarii la Legea nr. 467/2006 privind stabilirea cadrului general de informare §i consultare a
angajatilor, Revista Romana de Dreptul Muncii, nr. 3/2007, p. 11-19.
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if there are no trade unions, by individuals appointed and mandated to represent the
employees.

A major legislative change occurred in 2011, which affected the Labour
Code (modified in the sense of rendering it more flexible) and the legislation on the
collective labour relations. Most previous laws in this field were abrogated and a
new Law on Social Dialogue, Law no 62/20117 was adopted.

2. Current legal regulations on the non-union representation

In the context of the absence of the Works Council, the participation of the
employees who are not members of a trade union in collective labour relations is
realized in Romania through the representatives of the employees. The notion
‘representatives of the employees’ is generally used in labour legislation in respect
to the employees who are not members of a trade union, in order to distinguish this
form of representativeness from the representativeness through trade unions. We
shall use the concept ‘representatives of the employees’ with the same meaning,
without including the forms of trade union representativeness.

Today, even in non-unionized undertakings, the employees can organize
themselves and can perform collective actions, from the bargaining of the
collective labour agreement to the initiation of the strike. Thus, the employees
choose their representatives by secret ballot. At least half plus one of the total
number of employees must participate in the election. The employees’
representatives are appointed on the basis of the number of votes obtained. The
procedure of collective bargaining and exercising the right of information and
consultation is the same, regardless whether or not the union or the employee’s
representatives are in charge.

Moreover, the Law on Social Dialogue no 62/2011 considerably expanded
the attributions of the representatives of the employees. They play now a role not
only in undertakings without trade unions, but also in undertakings with non-
representative trade unions.

According to Art. 1 letter h) in the Law on Social Dialogue, the representatives
of the employees are appointed and mandated by the employees to represent them,
under the law. In case of employers with more than 20 employees and no
representative trade unions, the interests of the employees can be promoted and
defended by their representatives, appointed and mandated in this respect (Art. 221
para. (1) in the Labour Code).

Unlike the previous regulations, according to the new text of the Labour
Code, the representatives of the employees shall be appointed in undertakings with
no representative trade unions®, even if there are non-representative trade unions.

" Republished in the ‘Romanian Official Gazette’ no. 625 from 31 August 2012.

¥ The representativeness of trade unions and of the employer organisations is regulated by the
Law on Social Dialogue, and is centred mainly on the number of their members. Thus, the trade
unions that include at least half plus one employees of the undertaking shall be considered as
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The trade union monopole in exercising collective rights was partly removed; the
employees who are not members of trade unions can organize themselves in other
ways when there are no representative trade unions (i.e. trade unions with at least
half of the employees of the respective company).

The employees can designate their representatives if the following

requirements are cumulatively met:

— The undertaking has more than 20 employees hired under any kind of
employment contracts: standard contracts, part-time, fixed-time contracts,
temporary contracts, etc.;

— There is no trade union or the existing trade union has not acquired
representativeness;

— The representatives are expressly mandated to promote and defend the
interests of the employees;

— The individuals designated to become representatives of the employees
are at least 18 years old.

The representatives of the employees are elected during the general assembly of

the employees, with the vote of at least half of the number of employees. The duration
of the mandate of the representatives of the employees shall not exceed 2 years.

3. Attributions of the representatives of the non-unionized employees

Regarding the objectives of the representatives of the employees, the
regulations are not unified but they are combined like a puzzle from various
normative acts. In addition, the Labour Code stipulates an alternative competence
of the representatives of the employees, or of the trade union organizations, while
the Law on Social Dialogue (more recent) stipulates the possibility for these
systems of representation of the employees to coexist.

Although the texts of the Labour Code have not been expressly abrogated,
they may be considered to be implicitly modified after the entering into force of the
Law on Social Dialogue no 62/2011. We shall therefore take into account the
information and consultation right of the trade unions and/or of the representatives
of the employees.

Therefore, non-unionisation is not an obstacle against exercising any of the
employees’ rights to negotiation, information or consultation.

On the other hand, the law expressly stipulates that the representatives of the
employees can never perform activities that are recognized under the law only for

representative at the level of the company. The court that issued the legal personality decision shall
check if this requirement of representativeness is met by the trade union organizations.

Every 4 years the court shall check if the requirement regarding representativeness is met.

The representativeness of trade unions is established as a condition (or quality) for trade union
organizations to bargaining and pass collective labour contracts or agreements, to declare collective
conflicts and call strikes, to participate in various tripartite organisations — for instance, in the
Economic and Social Council and the Tripartite National Council for Social Dialogue.
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the trade unions. For instance, according to art. 28 para. (2) in the Law on Social
Dialogue, trade union organizations are entitled to formulate an action in court in
the name of the members, under a written mandate from them. Such an action
could not be introduced by the representatives of the employees.

According to art. 223 in the Labour Code, the representatives of the
employees have the following main attributions:

To monitor the compliance with the employees’ rights, under the
legislation in force, with the applicable collective labour agreement, with
the individual labour agreements and with the Work Rules;

To take part in the devising of the Work Rules;

To promote the interests of the employees regarding wages, work
conditions, working time and rest time, job stability and any other
professional economic and social issues regarding work relations;

To notify the Labour Inspectorate regarding the non-compliance with the
legal provisions and with the applicable collective labour agreement;

To negotiate the collective labour agreement, under the law.

Employers shall inform and consult the representatives of the employees,
under the legislation in force, regarding:

(a) The recent evolution and the potential evolution of the activities and

economy of the undertaking;

(b) The status, structure and possible evolution of the employment in the

undertaking, and potential measures to counter potential threats posed to

jobs;

(c) The decisions that can cause significant changes in the labour structure,

in the contractual relations or labour relations, including the contractual

relations stipulated by the Romanian legislation on the specific procedures to
inform and consult in case of collective dismissal and protection of the
employees’ rights, in case of transfer of the undertakings.

The informing shall be done at the right moment, in an appropriate manner and
with an appropriate contents so that it should allow the representatives of the
employees to analyze the problem appropriately and prepare consultation, if the case.

According to the law, the consultation shall take place:

At the right moment, in an appropriate manner and with an appropriate
contents to allow the representatives of the employees to express their
point of view;

At a relevant level of representation of the management and of the
representatives of the employees, depending on the topic under debate;
Based on information provided by the employer and on the point of view
of the representatives of the employees;

So that to allow the representatives of the employees to meet with the
employer and obtain a justified answer to any point of view formulated;
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— With a view to negotiation regarding decisions that are part of the

obligations of the employer.

The attributions of the representatives of the employees, the manner to fulfil
them, the duration and the limitations of their mandate shall be defined during the
general assembly of the employees.

The representatives of the employees shall also attend the Safety and Labour
Health Committees, defined by art. 183 (1) in the Labour Code as a group of
people constituted at the level of the employer in order to ensure the involvement
of the employees in the taking of and in the implementing of the decisions
regarding labour protection’.

It has to be emphasized that, from the perspective of the right to information
and consultation, among the mandates of the Safety and Labour Health Committees
one has to include building the framework of employee participation in taking
decisions that aim at introducing changes to the production process (organizational,
technological, used of raw material and so on), with an impact on the field of
labour health.

The Safety and Labour Health Committees consist of: the manager of the
legal person or his/her representative, the manager of the department of labour
protection or the person competent for this field, the representative of the medical
service and the employees’ representative.

In fact, the very purpose of Safety and Labour Health Committees is to ensure
the employees’ involvement in the elaboration and application of decisions
pertaining to the field of labour protection, which actually represents the exercise of
their right to information and consultation in the specific context of labour protection.

A significant issue is the role of the representatives of the employees when
an agreement has not been reached and a collective conflict has been initiated.
Thus, according to the Law on Social Dialogue, in the case of the employees of
undertakings without representative trade unions, the decision to declare the strike
shall be taken by the representatives of the employees, with written consent or at
least a quarter of the employees of the company or, as the case may be, of the
subunit or compartment.

In our law system, therefore, the strike that is not organized by trade unions
(wildcat) is recognized to be lawful in principle. The main reason to recognize the
lawfulness of the non-union strike is the way in which collective bargaining is
regulated. As we have seen, not only the trade union is entitled to negotiate and

° The attributions of the Safety and Labour Health Committees are stipulated in the Order of
the Minister of labour and social protection no 187/1998, published in the ‘Romanian Official
Gazette’ no. 169 from 29 April 1998. Among these: to approve the annual program of labour safety
and health, to monitor its implementation; to analyze suggestions of the employees regarding the
prevention of work accidents and occupational diseases; to investigate in case of work accidents; to
inspect the enforcement and the compliance with the work safety and health; to inform labour
inspectorates about the status of the labour protection in the undertaking etc.
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conclude the collective labour agreement, but also the non-unionized employees
through their representatives. Since, during the collective bargaining, it is possible
to initiate a collective conflict (due to the refusal of the employer to respond to one
or several requests of the employees) the strike shall be recognized as possible,
under the law, when it is organized by the trade union but also when it is organized
by non-unionized employees. The lawfulness of the strike that is not organized by
trade unions is recognized in order to provide the employees, when there is no
representative trade union in the undertaking, with the possibility to use this
efficient tool in the bargaining of the collective labour agreement.

In practice, sometimes, the non-union strike operates like a sanction against
the trade union itself which did not manage to represent the interests of the
employees in an efficient and convincing way. The strike that is not organized by
trade unions becomes a protest reaction against trade unions, sometimes perceived
by employees as estranged from their interests. In other cases, the strike starts like
a strike organized by the trade union and it gradually turns into a non-union strike,
and the strikers realize for instance that the trade union leaders could make a deal
with the employer below the minimal level for which they received the negotiation
mandate. The trade union declares the end of the strike but the employees still do
not return to work. However, in such cases the strike is not recognized as legal.
Under the Romanian law, the lawfulness of the non-union strike shall be
recognized only if certain very strict requirements are fulfilled; it shall be lawful
only if it started and continued like a non-union strike, when there is no
representative trade union.

Therefore, according to the law, although there are no Works Councils in
Romania, the participation of the non-unionized employees in the social dialogue
and in the procedures to inform and consult faces no formal obstacle of any kind.

However, practice shows that the non-unionized employees have rarely
effectively participated in the social dialogue, in the bargaining of the collective
agreement, and the statistics of the collective labour conflicts shows that no legal
strikes are normally organized by non-unionized employees (although the law itself
does not prohibit non-union strikes).

Consequently, although the non-union representativeness of the employees is
possible, it is rarely and less efficiently used in practice than the representativeness
through unions.

Moreover, at the higher level, namely group of undertakings or sector, the
representativeness of the employees in the collective relations pertains exclusively
to the trade union.

4. National Works Councils

The right to information and consultation at the workplace is recognized as a
fundamental right of the workers. According to the Directive 2002/14/EC,
establishing a general framework for informing and consulting employees, workers
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have a right to appoint employees’ representatives who will be informed and
consulted on key matters affecting the undertaking (provided that the prescribed
threshold is exceeded). In the majority of Member States, such workplace
representation takes the form of a Works Council .

However, there are no Works Councils in Romania set up in national
companies, and no regulations on board-level representation. For the time being,
the only sector where works councils have already been set up is that of
Community-scale undertakings, where their establishment has in fact been imposed
by the EU standards.

The absence of the workers’ possibility to choose this manner of
representation slows down the process of union modernisation as well, since unions
do not feel pressed to improve their activity. And indeed, one may consider that the
‘opponents’ against regulating Works Councils are the unions, who see it as a
threat to their privileged position in the sphere of social dialogue. In fact, the issue
of setting up Works Councils has never really been on the public agenda; no draft
laws have been written and the labour law doctrine only tangentially stipulated that
they proved to be useful in other law systems.

This may be surprising because in other areas, like the labour conflict
resolution, the Romanian legislation followed the German model. But not the
regulations for the Works Councils.

5. European Works Councils

The European Works Councils are structures for the information and the
consultation of the employees in transnational companies that operate in several
EU Member States. There is a European regulation for the Works Councils,
transposed in the domestic laws of the Member States, but not a shared legislative
background for the Works Councils of the national companies (those that are not
Community-scale undertakings).

Thus, unlike Romania, the law systems that already have national Works
Councils (somehow prototype of European Works Councils), and were already
familiarized with the institution of Works Councils and in which this institution
was traditionally operational, accommodated the European regulations in their
domestic law easier. In Romania, this institution was set up in an artificial way. In
the absence of any such council or of the practice to inform and consult the
employees through this structure, the national law on the European Works Councils
is unique in our legislative system.

The Romanian law in this field is the Law no 217/2005 on the constitution,
organisation and operation of the European Works Council. This law initially
transposed the Council Directive 94/45/EC of 22 September 1994 on the

19 S¢verine Picard, European Works Councils: a trade union guide to Directive 2009/38/EC,
Report 114 - European Trade Union Institute, p. 52.
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establishment of a European Works Council or a procedure in Community-scale
undertakings and Community-scale groups of undertakings for the purposes of
informing and consulting employees. After the adoption of the Directive 2009/38
on the establishment of a European Works Council or a procedure in Community-
scale undertakings and Community-scale groups of undertakings for the purposes
of informing and consulting employees (Recast), the Law no 217/2005 was
modified by the Law no 186/2011"", and all the new stipulations brought by the
Directive 2009/38 were inserted.

These normative acts are exceptions, the competence of the European Works
Councils being limited to transnational issues; they are applicable only in
Community-scale undertakings and Community-scale groups of undertakings,
defined in the Directive and in the national law as any undertaking with at least
1000 employees within the Member States and at least 150 employees in each of at
least two Member States.

The employees have the right to information and consultation (according to
the Information and Consultation Directive 2002/14/EC, transposed into the
Romanian legislation by the Law no 467/2006 regarding the general consultation
framework for employees), but the specifics of the Directive on the European
Works Council'? is that this right is institutionalized through permanent structures
meant to make regular the right to information and consultation. The usefulness of
the European Works Councils is even more obvious under the circumstances of
globalization when the fate of the employees in a country is decided by the
management located in another country.

Recast Directive 2009/38 brought a better legislative framework in which
they operate, especially in the express definition of the concept information and
consultation.

In the Recast Directive 2009/38, the concern of the European law-makers
was to improve the concrete way to inform and consult the employees, by
establishing the level at which this information and consultation will take place and
by determining the moment when this information and consultation will take place.
The information / consultation are seen as distinct stages; the effectiveness of the
latter depends on the extent to which the information has taken place

""" And re-published in the ‘Romanian Official Gazette’ no 889 of 15 December 2011. It was
therefore delayed as against the deadline stipulated by the directive, which was 5 June 2011.

'2 Which provides that ‘this Directive should be without prejudice to the information and
consultation procedures referred to in Directive 2002/14/EC of the European Parliament and of the
Council of 11 March 2002 establishing a general framework for informing and consulting employees
in the European Community and to the specific procedures referred to in Article 2 of Council
Directive 98/59/EC of 20 July 1998 on the approximation of the laws of the Member States relating to
collective redundancies and Article 7 of Council Directive 2001/23/EC of 12 March 2001 on the
approximation of the laws of the Member States relating to the safeguarding of employees’ rights in
the event of transfers of undertakings, businesses or parts of undertakings or businesses’.
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comprehensively and at the right moment. The definitions of the information and
of the consultation, introduced by the Recast Directive 2009/38"3, were taken over
ad litteram by the national law.

Thus, according to art. 6 pt. 8 in the Law no 217/2005, ‘information’ means
transmission of data by the employer to the employees’ representatives in order to
enable them to acquaint themselves with the subject matter and to examine it;
information shall be given at such time, in such fashion and with such content as
are appropriate to enable employees’ representatives to undertake an in-depth
assessment of the possible impact and, where appropriate, prepare for consultations
with the competent organ of the Community-scale undertaking or Community-
scale group of undertakings.

According to art. 6 pt. 9 from the Law 217/2005, ‘consultation’ means the
establishment of dialogue and exchange of views between employees’
representatives and central management or any more appropriate level of
management. Consultation takes place:

(a) at such time, in such fashion and with such content as enables
employees’ representatives to express an opinion,

(b) on the basis of the information provided about the proposed measures
to which the consultation is related,

(c) without prejudice to the responsibilities of the management,

(d) within a reasonable time, which may be taken into account within the
Community-scale undertaking or Community-scale group of undertakings.

Basically, consultation should not take place at a moment where the
managerial decision has been already taken but, according to the law, preceded by
full information and with the possibility of the workers to use experts, should allow
experts to formulate viable proposals that can be effectively taken into account by
the employer. Although the consultation is preceded by information and the topics
of the consultation were first the object of the information, the list of topics for
information can differ from the list of topics for consultation. This can happen for
instance when one circumstance that causes effects on the labour of the enterprise
does not pertain to the managerial decision and the consultation would not make
any difference. However, these topics can be object of information.

The information and the consultation of the European Works Councils are
correlated with the information and the consultation of the national bodies for
employee representativeness, taking into account appropriately the competences
and their intervention area.

To note, in practice, that the representatives of the Romanian employees take
part frequently in the Works Councils, according to the national legislation of the

13 Considered in the legal literature as being still vague. See, Roger Blainpain, The European
Directive 2009/38/EC of 6 May 2009, vol. 1, European Labour Law Journal, no 1/2010, p. 107.
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Member State where the management of the EU undertaking is located'*. In most
cases, the representatives of the Romanian employees within the European Works
Councils are, however, precisely the union leaders, elected by the majority of
workers within the undertaking (be they unionized or not). This may lead to the
conclusion that the participation to the European Works Council is regarded as an
alternative to the union representation neither by the trade unions themselves, nor
by the non-unionised workers.

In principle, the recommendation is to establish a works council, yet the
central management and the special negotiation body may conclude a written
agreement to initiate one or several procedures of information and consultation,
instead of establishing a European Works Council .

One of the topics left to the national law-makers by the initial Directive
94/45/EC, and later on by the Directive 2009/38/EC is the issue of sanctions.
Recital 35 and the new Recital 36 specify that the national legislator must provide
for effective, dissuasive and proportionate sanctions in case of violation of the
Directive. However, the Romanian sanctions are of very little significance; actually
they remain the same even though the Romanian legislation that transposed the
Directive 94/45/EC has been changed according to the new Directive 2009/38.

The following represent violations and are sanctioned by a fine between
2000 — 4000 lei:

(a) obstructing the establishment, organisation or operation of the special

negotiation body, the European works council or interfering in the initiation

or application of the employees’ information and consultation procedure, of a

member of the central management or of management at a different level

within a Community-scale undertaking or a Community-scale group of
undertakings, or of a person acting on its behalf.

(b) discrimination against a member of the special negotiation body, the

European works council or employee representative, acting in accordance

with the law;

4 An example is the UniCredit European Works Council (UEWC). An amended version of
the 2007 Founding Agreement was signed by both the UEWC Select Committee (under the mandate
granted by the full UEWC assembly) and UniCredit on April 19th, 2011, a few months ahead of the
first 4-years term expiration date. The meetings take place twice per year (more frequent than the
limit of 1 year imposed by the law), the participants from all the Member States in which the
company has employees participate in proportionate numbers.

Similarly, The Generali Group EWC represents the workers of the EU Countries where the
Group operates and is made up of 43 representatives coming from 17 countries, including Romania.
The Agreement in force, in line with directive 2009/38/EC - will expire on December 31, 2015.

Another example is the participation of the Romanian employees in the EWC Arcelor Mittal,
where Romania has 8 representatives, and out of the 25 members of the Special Negotiating Body,
3 represent Romania. According to the law, the seats in the Special Negotiating Body are allocated
proportionally among the Member States in which the company has employees.

15 Art. 6.3.: “Central management and the special negotiating body may decide, in writing, to
establish one or more information and consultation procedures instead of a European Works Council’.
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(c) disclosure of confidential information by the persons to whom it had been

conveyed within the procedures provided by law.

Besides, the demand coming from the central management regarding
compliance with confidentiality, respectively the decision of the central
management not to disclose certain information, may be contested by the European
Works Council or by the employees’ representatives before the competent court,
within 30 days.

Regarding the implementation of these rules in the daily life of the company,
to note the formal and hesitant implementation of the regulation in practice. This is
favoured in Romania by the absence of the Works Councils in national companies.

6. Relation trade unions — other forms of representativeness of employees.
The dual representation system

The 2011 legislative reform led, among others, to modifications of the
representativeness criteria which shall be met by the trade union and/or the
employers’ association in order to ensure effective participation in the social
dialogue and to involve the employees in the relation with the employer.

To note that nowadays it is no longer possible that several trade unions be
declared as representative in an undertaking, although this would contribute to the
strengthening of the collective bargaining at this level. The positive side of this
change was that the risk of inter-union conflicts, possible previously in the relation
with the employer, disappeared, especially during the bargaining of the collective
labour agreement.

At the level of a company, only one collective labour agreement can be
bargained and concluded.

In case there is no representative trade union, the employees can designate
their representatives. If a non-representative trade union exists, affiliated to a
representative federation, the representatives of the workers will have to work
together with the non-representative trade union and with the federation to which it
is affiliated.

In such cases there is a need for cooperation between the non-representative
trade unions and the representatives of the non-unionized employees. According to
the law, the right to be a union member is equally protected, as the right not to be a
union member. Based on this, the relations between the union members and those
who are not members should be ones of cooperation.

One example of the cooperation between the union members and non-
members is the agreement, in most collective labour contracts concluded at branch
level, for the payment of a monthly subsidy for the collective bargain by the
employees who are not union members. Similarly, many collective labour contracts
concluded at sectoral level provide the right of the non-unionized employees to
demand the support of the union in matters related to the application and
compliance with the clauses of the collective labour contracts concluded at
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company level. In this regard, an application form of union assistance is to be filled
in. Therefore, the employees who are not union members partially contribute to
financially supporting the union that negotiates the collective labour contract.

However, to a certain extent the absence of conflicts between union members
and non-members may be sometimes explained by a certain lack of information of
the latter, without necessarily being the expression of a real consensus between the
two parties. In addition, the trade unions constantly expelled the idea of Works
Councils, and expressed their public opinion that they were the sole credible forms
of organization of the employees.

The other way round, the institution of the representativeness of the
employees was at times used by the law-makers and political actors to actually
minimize the power of the trade unions, especially by multiplying the attributions
of the representatives of the employees after the 2011 legislative reform. The
attributions of information & consultation, as well as bargaining of the collective
labour agreement are no longer the exclusive attribution of the trade union set up in
the company but are shared with the representatives of the non-unionized
employees.

Indeed, according to art. 135 in the Law of Social Dialogue, in undertakings
with no representative trade unions, the bargaining of the collective labour
agreement shall be done as follows:

(a) if there is a union at the level of the undertaking, affiliated to a

representative sectoral federation, the bargaining shall be done by the

representatives of the trade union federation, together with the
representatives elected by the employees;

(b) if there is no trade union, or the trade union is not affiliated to a

representative federation, the collective bargaining and the workers’

representation in relation to the employer shall be done only by the
representatives of the employees.

Therefore, there are 4 possibilities:

Option Who represents the employees?

There is a representative trade union | The trade union

There is a non-representative trade | The trade union + the representatives of
union affiliated to a representative | the employees
federation

There is a non-affiliated, non- | The representatives of the employees
representative trade union

There is no trade union The representatives of the employees

Since trade union representativeness is difficult to obtain under the current
law (as we already mentioned, it requires membership of at least half of the number
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of employees), in most cases, the collective labour agreement is bargained with the
representatives of the employees at the level of the undertaking.

In fact, the 2011 legislative reform brought the amplifying of the rights of
representation of employees' representatives to the disfavour of a union
representation for such employees. However, as stated from the beginning in the
Memorandum of International Labour Organization:

‘The Offices anticipates that the new threshold might be difficult to achieve
by the trade unions and that as a result, for all intents and purposes, collective
bargaining will take place primarily with workers’ representatives, undermining
unions established within the enterprise’'°.

And indeed, the system proved to be hardly operational in practice. Besides,
the Collective Bargaining Convention, 1981 (No. 154) provides that: “where there
exist in the same undertaking both trade union representatives and elected
representatives, appropriate measures are to be taken to ensure that the existence of
elected representatives is not used to undermine the position of the trade unions
concerned”.

In reality, the institution of the employees' representatives never worked
efficiently, and so taking over certain attributions from the negotiation prerogatives
until now specific only to unions causes a part of the workers to lose representation.
As mentioned before, prior to this regulation, the employees' representatives could
only be elected in the undertakings where there was no union. Currently, the
employees' representatives can also be appointed in the undertakings where there is
a union and they can even participate in the collective bargaining, together with the
union, to the extent to which the union is not representative. Moreover, if the union
is not affiliated to a representative union federation, the employees' representatives
are the only ones authorized to represent the workers for negotiations, the union
having no right.

It should be mentioning that at the 101* Session of the International Labor
Conference, the Committee expressed its opinion in the sense that this provision
could infringe upon the principle of the free and voluntary collective bargaining
and therefore the autonomy of the bargaining partners'’. According to the law, it is
possible to exclude the trade union from the collective bargaining if such union is
non-representative and it is possible to only have an exclusive negotiation with the
employees' representatives'™.

16 ILO, Technical Comments on the Draft Labour Code and the Draft Law on Social Dialogue
of Romania (2011), p. 19.

'7 Report of the Committee of Experts on the Application of Conventions and Recommendations,
Report III (Part 1A) General Report and observations concerning particular countries, p. 221
http://www.ilo.org/wemsp5/groups/public/---ed_norm/---relconf/documents/meetingdocument/
wems_174843. pdf (accessed on 5 November 2012).

'8 Referring to the employees' representatives, art. 3 of ILO Convention no. 154 leaves it up to
the ratifying state, in case the national law or national practice acknowledges the existence thereof, as
such are defined by Convention no. 135/1971 to establish to what extent the employees'
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Thus, under the new regulations, we assume that there will be more and
more cases of tension between the (non-representative) trade union and the
representatives of the employees, especially due to the absence of any regulations
regarding the practical way to solve such conflicts. However, no actions of official
contest on the part of the non-unionized employees, of the manner of bargaining
the collective labour contract by the union, or of the way of managing the relation
with the employer have been registered so far. Jurisprudence lists only actions in
which the union representativeness has been contested by the employer or by
another union, and not by the non-unionized employees.

On the other hand, under the current legislative system, once it has obtained
representativeness, the union does not fear anymore the opposition of the non-
unionized employees. As a result, sometimes there may be found yellow unions
that have been constituted by persons favoured by the employer.

7. Relation employer — representatives of the unionized and non-unionized

employees

In relation to the employer, the employees are represented either by the
representative trade union, or, if there is no such trade union, by the non-
representative trade union, together with the representatives of the employees, or
just by the representatives of the employees (as case may be, according to the rules
presented above).

The number of elected representatives of the employees shall be established
by mutual agreement with the employer, depending on the number of employees.
The law does not stipulate who shall solve a potential litigation between the
employees and the employer, if they cannot agree on the number of representatives
of the employee. The litigation may be a collective conflict that can be solved by
specific means (mediation, counselling, and arbitrage).

In relation to the employer, the representatives of the employees shall enjoy,
like the trade union leaders, a set of rights and protection norms. Thus:

- The representatives of the employees shall have the right to allocate a

number of hours per month from their working time to fulfil their mandate.

The number of hours that the representatives of the employees can use from

their working time to fulfil their mandate shall be established in the

applicable collective labour agreement or, if there is no such collective
agreement, by direct negotiation with the management of the undertaking;

- During their mandate, the representatives of the employees cannot be

dismissed on grounds that are connected to their mandate.

representatives can participate in the collective negotiation, on the condition (stated at section 2 of
article 3) to take adequate measure to guarantee that their presence cannot serve to weaken the
existing union organizations. As a conclusion, although one cannot sustain the opinion that the
employees' representatives, other than the union members, are not protected by the international
labour norms, it is obvious that these norms grant a predominant role to unions when created inside an
enterprise.
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The protection includes the representatives of the employees in the European
Works Councils. According to the Law no 217/2005, they cannot be subject to
discrimination, dismissed or subject to sanctions as a result of their fulfilling the
attributions.

8. Conclusions and possible future developments

To conclude, de lege lata:

- There are no Works Councils in Romania in national companies and no
draft laws in this respect;

- According to the previous regulations, the representatives of the non-
unionized employees had attributions only in non-unionized undertakings; at
present, the representatives of the employees can represent the interests of the
employees even if there is a non-representative union;

- This legislative change in 2011 was meant to undermine the strength of the
trade unions rather than to encourage participation of the employees in social
dialogue;

- In practice, the non-unionized employees have not proved to be really
active so far, as an option to trade unions;

- At levels higher than the level of the company (group of undertakings and
sector) there are still no non-unionized alternatives of representativeness of the
employees;

- Romania transposed in its legislation both the EWC Directive, and the
Information and Consultation Directive, but the poor jurisprudence may suggest
that there is certain formalism in the practical implementation of these provisions.

The Romanian experience seems to indicate that the existence of a real
alternative to union representation would be indeed useful for the employees, the
objectives of information and consultation procedure and ultimately for the unions
themselves, which would be thus obliged to modernize and improve their methods.
However, although the legislation itself does not represent an obstacle, such non-
unionized ways of representativeness of the employees are still not a real
alternative to trade unions.

Simultaneously, the trade unions’ strength is also gradually diminishing.

Under the circumstances, there is an urgent need to identify real ways of
non-unionized representativeness. And this is especially true, since the 2011
legislative reforms did not improve social dialogue or the representativeness of
employers and employees.

Although according to the law, the collective labour contracts may be
negotiated and concluded not only by trade unions, but also by the representatives
of the employees, in reality the decrease of the unionization rate seems to lead to a
decrease of the number of collective contracts concluded at company level. This
might mean that the employees have not yet found more efficient means of
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representation other than the unions, through which they can exercise their right to
collective negotiation and information and consultation.

The question of the manner of representing employees in relation to the
employer is still being debated in Romania. In fact, non-unionized associative
structures have submitted the proposal to pass from independent representation to
variable representation, dependent on the aim and nature of the issue on debate.

As mentioned before, today there are very few collective contracts bargained
and concluded by the non-unionized employees; also there is no non-union strike
registered at the Labour Ministry. What causes the fact that the employees do not
turn yet to non-union forms of negotiation might be the following:

- the existence of a still unsettled legislation. The attributions of the

employees’ representatives are regulated by several normative documents,

some provisions being contradictory;

- lack of any alternative collective rights for non-unionized employees at a

level higher than the company;

- the rule of a unique collective labour contract within the company.

The absence of the Works Councils of the national companies is only partly
caused by the absence of legislative will. In fact, the non-unionized employees
hesitated in finding non-unionized formulas of representativeness while the unions
themselves sometimes discouraged such initiatives. It seems that it is not the
intervention of the legislator that is most desirable, but rather the need for the
social partners to be mature enough to find solutions by themselves. In fact, the
intervention of the Romanian legislator may already be considered too strong,
especially when it obliges the employer, under threat of penalty, to initiate
collective bargaining.

However, Work Councils would constitute the organisational framework for
workers’ participation in taking decisions at the level of the undertaking, an
alternative to strict union representation and a guarantee for removing
discriminatory practices between union members and non-members. They would
provide an institutionalised exercise of the workers’ right to information and
consultation, which has already proved its efficiency in many other European legal
systems.






PRIVATE INTERNATIONAL LAW TODAY: STATUS, CONTENT
AND VARIABILITY IN A GLOBAL SOCIETY

Gheorghe BUTA"
Ramona-Elisabeta CIRLIG**

Abstract: Private international law is extremely important nowadays given the whole global
context. The multiple lawmaking and research initiatives in this area and the continuous
preoccupation with its improvement at international and regional level bear witness to its relevance.
Given this increasing relevance, the debates about its status in the field of law, its content and its
variability come also in the foreground. Private international law has a special brotherly relation
with public international law, both striving for the same high goal, namely minimum public order for
stability in international relations. It is closely connected to and influenced by the initiatives of
substantive law harmonization and privately made law beyond the state. It is highly sensitive to the
needs of the society in which it evolves and in consequence it has a certain degree of variability and
adaptability. For the time being, it seems that the most valuable contribution to the globalized clew of
yarn of human and commercial relations could be brought by the harmonization of private
international law itself. A strong argument for following this path is the successful outcome obtained
until now at regional level, in the European Union. Starting with this step also at international level
and gradually evolving in consonance with the mentalities of the people and the needs of the global
society should lead in time to the right result.
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I. Introduction

Nowadays the global legal scene seems increasingly preoccupied with
private international law and the harmonization of substantive private law, this
latter being sometimes regarded as part of the private international law
development. The global debate is mirrored also at regional level, especially at EU
level where, given the specific nature and incentives of this sui-generis
governmental construction, the evolution of this trend is faster than expected.
Among the reasons for focusing on this area of law we highlight the rapidity with
which social relations and trade relations are changing under the strong influence
of globalization and technology development, with a special focus on Internet
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which changed the way our world functions as well as our perceptions of
everything around us, and gave a new boost to the role of private international law.

The interconnectedness of people’s activities and lives and the importance of
economy and trade gave birth to a tendency to have an international dimension in
different fields of law, for instance, the international dimension of a specialized
field, like taxation or antitrust'. But all these international dimensions need the
support of private international law and sometimes of public international law.

Law is expected today to be increasingly efficient and to cope with multiple
and more complex challenges, both at national and international level. Given the
novelty of the problems people face in a rapidly changing world, there appears an
uncertainty and anxiety against which societies seek comfort in law, more precisely
they look for answers and certitudes in existing or potential legal norms. In this
situation, the capacity of legal norms to solve conflicts efficiently, to give solutions
as objectively and as fast as possible, appears more and more in the foreground.

One might say these are much too high expectations from the law in general and
its servants, the legal community, but this is one of law’s functions, to provide rules
and norms that order the chaotic clew of yarn of human relations. Most of the time
legal norms emerge as an answer to social needs or problems; otherwise there is a risk
of being perceived as irrelevant or even illegitimate and consequently not obeyed.

This holds true also for the legal cooperation between states and
international actors which has been overwhelmingly an answer to the developments
in the international economy, movements of people, goods and services, and the
globalization of culture and intellectual life. One can definitely say that
international law has acknowledged the demands of international life rather than
anticipating or directing them’.

Given all this context of needs, problems, uncertainties and above all
globalization and interconnectedness, private international law becomes more
relevant than ever and a tendency to see it as much more than just conflict rules
generalizes. Another tendency that appears reinforced after centuries of blinking is
the harmonization efforts of substantive private laws, especially business related
laws, as an answer to the economic needs of states, in order to give an impetus to
trade relations by simplifying the legal background for businesses.

Since the basis for the existence of private international law is exactly the
differences between the legal systems, more precisely the differences between the
substantive laws of states, are the efforts to reduce these differences, usually
involving public international law instruments, part of private or public
international law? And should harmonization of substantive law lead to a
decreasing role for private international law, by “eliminating” the issue that stands
at the basis of this area of law?

' David Kennedy, The Disciplines of International Law and Policy, Leiden Journal of
International Law, 12, 9-133 (1999), p. 20.
% David I. Bederman, Custom as a source of law, Cambridge University Press, 2010, p. 162.
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If total harmonization or even more, the unification of substantive laws of
different states seems an absolute utopia, even the debates and negotiations over
some small steps in harmonization of substantive law seem to continuously
stumble over some national interest. This happens not only at international level
where the number of actors and the differences between their legal systems involve
a high degree of complexity and sensitivity, but also at regional level, like for
instance the European Union, where one could expect that the cultural similarities
and to some extent the relatedness of the legal systems would contribute to a rapid
cooperation in the harmonization direction.

In fact, the harmonization of substantive law moves slowly and must jump
over many hurdles even at regional level. It was rather possible to harmonize the
rules of private international law of the member states than the substantive and
procedural laws as such, and this is already an important accomplishment. This
trend to focus the harmonization efforts on the rules of private international law
seems viable and with more chances of success also at international level.

The present essay will try to catch a glimpse of the status of private
international law nowadays by looking at the relation it has with its sister field of
law, public international law and the role played by human rights in this duet, since
they become increasingly important within the application of private laws. Then
the essay will take a look at the harmonization efforts at global level, focusing on
the role played by different international organizations, and the harmonization
efforts in the EU with its specificities, with the silent debates about a Civil Code
for Europe or the loud debates about the unification of private international law of
the member states.

Attention will be given also to the privately made law beyond the states,
because when the official law fails to meet the expectations or when the expected
facilitation that should come from the lawmakers is hindered by political interests
and difficulties in reaching agreement because of so many conflicting interests and
divergent opinions, private actors tend to create a parallel legal system that answers
their needs of efficiency, flexibility and rapidity. In this regard we see a boom of
the international commercial arbitration field and of the self-regulatory initiatives
from international or regional professional or industrial associations. Nevertheless,
the expansion of alternative dispute resolution mechanisms and of self-regulatory
initiatives is also the result of the willingness of states to externalize some
regulatory and adjudicatory tasks to specialized actors and their willingness to
accept them, as long as such private initiatives do not threaten the fundamental
public interests. On the contrary, usually such externalization benefits all parties,
including the states themselves.

1. Public and private international law: two sides of the same coin?

Private international law, as used in its broad sense, means the set of legal
rules governing relations between private individuals, with at least one foreign
element. When different legal systems collide, when there is an uncertainty
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regarding the law that should be applied or the courts that should hear a case, the
rules of private international law come in rescue and help deciding on jurisdiction
and the applicable law.

But the phrase “private international law” does not have the same meaning
in all states. Sometimes it refers solely to the rules on conflict of laws, whereas in
other systems it includes the rules on international jurisdiction and the recognition
and enforcement of foreign judgments. What is common is that all these rules
provide solutions to the difficulties that can flow from the fact that a single case
can involve several separate legal systems®. Despite the name, private international
law is usually the result of the national lawmaker alone. And in the case of the
European Union, it is also the result of the European legislator that more recently
regulates private international law through Regulations. But we can still see it as
“national” if we perceive the EU as a quasi-federal system within the global
community of states.

Public international law, on the other hand, comprises the set of legal rules
governing international relations between states themselves and between them and
the international organizations. It comprises the legal instruments created by the
agreement of a community of states. Therefore, public international law has indeed
an international origin, as opposed to its sister private international law. But states
can enter into international agreements regarding private international law itself as
well, such international obligations being subsequently taken over in the national
rules of private international law.

We can say that the word “international” has different connotations for the
two areas of law. If in the case of private international law, “international” stands
for the foreign element present in the legal relation, for instance the application of a
foreign law or the recognition of a foreign judgment; in the case of public
international law, it rather signifies the origin of this area of law, namely the
international community of states.

The functions of the two areas of law and the complexities of our society
lead sometimes to the intersection between private and public international law.
For instance, the fact that a recently initiated case opposing Belgium to
Switzerland* brought before the International Court of Justice was concerned with
jurisdiction and enforcement of judgments in civil and commercial matters,
illustrates this evolution also in the nature of the International Court’s case load’.

3 Glossary of the European Judicial Network available online at <http://ec.europa.eu/civiljustice/
glossary/glossary_en.htm#PrivIintLaw> Last time visited on 30 March 2012.

* Jurisdiction and Enforcement of Judgments in Civil and Commercial Matters (Belgium v.
Switzerland).

http://www.icj-cij.org/docket/files/145/16456.pdf Further to a request to such effect from the
Kingdom of Belgium, by Order dated 5 April 2011, the International Court of Justice has removed
this case from its General List.

3 Stéphanie De Dycker, Private International Law Disputes before the International Court of
Justice, Journal of International Dispute Settlement (2010) 1 (2), p. 475-498.
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Moreover, some scholars think that private international law itself can and
should be understood and evaluated from a systemic perspective, as a form of
international public law, as a system of secondary legal norms for the allocation of
regulatory authority®. In this direction private international law is viewed as
embodying a principle of “tolerance of difference”, in the sense of respect between
equals, because the recognition of a foreign law and its products represents an
acknowledgment of the value of both the foreign state and its people, an acceptance
of the coexistence of states and of the diversity of their values in international
society’. Under this principle, the differences between legal systems are not
necessarily viewed as better or worse, but as variations of national legal culture
whose very diversity is valued and accommodated®. In consequence, as a technique
for accommodating and supporting tolerance, and the acceptance and ordering of
difference, private international law has the potential to play an extremely
important role in the international relations and global governance’.

Another important link between the two sister fields, often tackled by the
legal literature, is represented by human rights. Human rights are usually found in
treaties between nations, this justifying their character of public international law
and usually produce their effects in private international law through the public
policy exception.

The application of a foreign law or the enforcement of a foreign judgment
could, for example, result in a violation of a right which is guaranteed under the
European Convention of Human Rights (ECHR). In such a case the courts of that
state can prevent the human rights violation by refusing the application of the
foreign law that is problematic or by refusing the recognition and enforcement of
the foreign judgment that raises concerns under the shield of the public policy
exception. An example would be the recognition of a foreign judgment that was
obtained by blatantly unfair proceedings in the foreign country. The recognition of
such a judgment could possibly violate Article 6 of ECHR, which contains inter
alia the right to a fair trial.

In consequence, the fact that the individuals have increasingly become
subjects of public international law and that states have concluded agreements
codifying human rights and conferring rights directly to their citizens results in the
increased influence of public international law over the rules of private
international law in this regard”.

8 Alex Mills, Towards a Public International Perspective on Private International Law:
Variable Geometry and Peer Governance, Working paper, March 2012, p.23. Available at SSRN:
http://ssrn.com/abstract=2025616.

" Ibidem, p. 3.

8 Ibidem, p. 24.

% Ibidem, p. 25.

19 Dan Jerker B. Svantesson, The Relation between Public International Law and Private
International Law in the Internet Context, Conference paper presented at Australasian Law Teachers
Association Conference (July 2005), Hamilton New Zealand. Available at www.svantesson.org/
Internationallaw20050623web. Last visited on the 24th April 2012.
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The relationship between public and private international law is also
slippery in the hands of legal theory because it changes with the temporal and
spatial context, as the circumstances in which the two fields evolve are different
and continuously changing. The circumstances are different because countries have
different legal systems and traditions which impact also the perception over, the
content of and the use of the two fields of law. And the circumstances are changing
continuously over time at pace with the evolution of our society. For instance,
while during the 19th century a separation between public and private international
law seemed appropriate, during the 20th century some jurisdictions experienced a
greater influence of public on private international law'.

During the time when public and private international law were closely
related, private international law, as a means to solve conflicts of sovereign
jurisdiction, used to be considered as an integral part of the law of nations. At the
beginning of the 20th century, however, public and private international law started
to drift apart. But in the late decades of the twentieth century, the growing
importance of transnational business and the increasing emphasis on international
human rights law stimulated a return to a more unified view, considering that the
goal of international law is to create and maintain systemic stability and to reduce
frictions among states'?.

All in all, the overriding goal of the international legal system is indeed to
promote minimum public order which refers to the baseline requirements of
stability in international relations without which reasonable international activities
cannot take place. And both public and private international law bring their
contribution to this goal, sometimes separately, without any connection to each
other and other times by intercrossing in some points, or even merging so that one
has difficulties in clearly stating in which area of the two should a certain initiative
be positioned. But given the common overriding goal and the common global
needs and problems to which they are expected to offer solutions, they could be
considered two sides of the same coin. And depending on the context and the
details of the legal problem arisen, the global or a regional community of states
chooses the side that seems more appropriate to solve it.

Anyhow, at the basis of the existence of private international law stands the
diversity of legal systems, the difference between the substantive laws of the states.
So the initiatives to reduce these differences, namely the harmonization efforts of
substantive laws, are relevant in the debate about private international law.
Whether this aspect should be part of the area of private international law does not
matter as much as the fact that harmonization impacts private international law and

"' Ralf Michaels, Public and Private International Law: German views on global issues,
Journal of Private International Law, Vol. 4 No. 1, April 2008, p. 131. Available at: http://ssrn.com/
abstract=1259933

2 Th. M. de Boer, Living apart together: the relationship between public and private
international law, Netherlands International Law Review (2010), 57, p. 183-207.



7 Private International Law Today 323

for this reason deserves to be tackled in connection to it. Although a global
harmonization or even more the unification are totally utopic, at least from the
perspective of our times, the small steps taken in this direction can mirror the
problems that could not be satisfactorily solved by private international law and
show us what is expected from it and how it could be improved.

II1. Harmonization efforts at international level

Most efforts for harmonization of private law at international level resulted
from the work of international and intergovernmental organizations. Six
organizations are recognized as the principal venues for formal, intergovernmental
efforts of private law harmonization: UNIDROIT, the U.N. Commission on
International Trade Law (UNCITRAL), the Hague Conference on Private
International Law, the Organization of American States (OAS), the Council of
Europe and the European Union (EU). The first two have focused on harmonizing
substantive fields of law, especially contract law and finance. The Hague Conference
has become the preeminent international institution devoted to procedural law
harmonization on a global scale, while the EU, the Council of Europe, and the OAS
are examples of organizations devoted to regional harmonization.

Since its rebirth in the early 1950s, the Hague Conference on Private
International Law and its member states have produced multilateral treaties on
various aspects of national procedural law. These treaties can be divided into four
categories: (1) treaties establishing choice-of-law rules; (2) treaties prescribing
jurisdictional rules; (3) treaties creating a duty of mutual recognition; and (4)
treaties promoting other forms of judicial cooperation"’.

All the efforts made by the Hague Conference on Private International Law
in the direction of progressively reducing the matters where the differences
between conflicting rules of the states make them always be in conflict, give hope,
in some scholars' view, for a future European Code of Private International Law or
even a global code of Private International Law'.

When we look at UNCITRAL and UNIDROIT, the model law comes up as
the relevant method of harmonization. Although it means a slower and less
comprehensive kind of harmonization, the result achieved can be of a high quality.
Within the model law method of harmonization, national laws are harmonized only
to the extent that individual states elect to follow the paradigm, by adapting the
model to the needs of the individual legal system concerned. The UNCITRAL
Model Law of International Commercial Arbitration is one example of a successful
paradigm that has been chosen by a number of countries around the world as a

'3 Paul R. Dubinsky, Human Rights Law Meets Private Law Harmonization: The Coming
Conflict, The Yale Journal of International Law, Vol. 30, 211, p. 224.

14 p. North, J.J. Fawcett, Cheshire and North’s Private International Law, Butterworths,
London, 1999, p. 11.
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basis for their domestic legislation. Another example can be the UNIDROIT
Principles of International Commercial Contracts".

World Trade Organization, although it is an organization whose mandate is
to lower artificial trade barriers between nations, such as custom tariffs, quotas, and
other border measures, it is gradually emerging as a major player in the field of
global harmonization of national laws'®. At first, the harmonization of certain rules
and procedures was simply a by-product of the need to eliminate straightforward
trade barriers. Gradually, however, the harmonizing measures were deliberately
expanded so as to affect pure domestic policies and rules'”.

However, since the main impetus for law harmonizing initiatives in the
WTO is the desire to level the playing field, it often arises a difficulty: there is at
least one country that benefits from the existing situation, and whose producers
hence enjoy an advantage over those in other countries. Consequently it has no
interest in harmonization. But this difficulty can be sometimes overcome by the
give and take opportunities at the WTO negotiation table. The only way to obtain
the consent of the disinterested party is to offer it some other type of benefit in
exchange for its agreement to bind itself to the harmonizing measure that seems
contrary to its immediate national interest'®.

International financial institutions and development aid agencies also
contribute indirectly to the global legal harmonization by imposing legislative
changes in order to grant loans or by transferring good practices and lessons
learned from one country to another. There is also a so-called “Legal
Harmonization Initiative”, namely a joint undertaking of several international
financial institutions, including the World Bank, bilateral aid agencies and United
Nations agencies in support of the improvement of aid effectiveness through
harmonization and alignment. The Legal Harmonization Initiative is aimed at
harmonizing legal tools among donors and partner countries, including the removal
of key legal impediments to harmonized approaches, towards aid effective
operations at the country level"’.

In recent decades, legal harmonization has spread beyond the confines of
intergovernmental treaties. International arbitration now exerts an important
influence on the development of procedural law, as well as substantive law. What
had been a collection of ad hoc practices and customs derived from the law
merchant developed into a recognizable field. Practices that had varied greatly

15 Joseph Lookofsky, The Harmonization of Private and Commercial Law, 39, Scandinavian
Studies in Law, 111(2000), p. 119.

'® Arie Reich, The WTO as a Law-Harmonizing Institution (September 10, 2003), Bar Ilan
University Working Paper No. 3-05, pp. 323-325. Available at http://ssrn.com/abstract=468000

7 Ibidem, p. 329.

8 Ibidem, p. 361.

' More information on the World Bank website, at <http:/web.worldbank.org/ WBSITE/EXTERNAL/
TOPICS/EXTLAWIUSTICE/,,contentMDK:22191538~menuPK:6193354~pagePK:148956~piPK:216618~
theSitePK: 445634~isCURL:Y,00.html> Last visited on the 2™ April 2012.
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among industries and countries assumed a more standard form not tethered to
national judicial systems™. Nevertheless, international arbitration developed and
manifests itself between some limits drawn by the international community of
states. Its autonomy derives also from the fact that it is accepted by the states,
being also in their own interest. So the boom of the international arbitration is the
direct result of a beautiful win-win situation involving states and the business
community.

International arbitration typically involves a diversity of nationalities and
persons coming from different legal systems and traditions. A single arbitration
proceeding conceivably can incorporate U.S.-style document discovery, Canadian
evidentiary privileges, and a French emphasis on written presentation. This mix
would not be found in domestic judicial proceedings. Another source of
international arbitration’s harmonizing effects can be found in the stature and
influence of the major global and regional arbitral institutions. In drafting arbitral
rules of procedure, rules of evidence, these institutions seek to incorporate
principles found in several commercially influential legal systems®'. As such, the
international arbitration area is like a law distillery, whose outcome are the rules
best adapted to the needs of the business community in general, respectively the
legal instruments best adapted to solve each dispute.

IV. Harmonization efforts in the European Union

In the European Union, the initiatives in the private international law field as
well as the harmonization efforts of the substantive law of the Member States were
all based on and also limited to the extent they were necessary for the proper
functioning of the internal market. Harmonization in EU was never seen as a
purpose in itself, but only as a means towards the creation and, later on, towards
the strengthening of the internal market.

Having as umbrella objective the functioning of the internal market and the
stringency of seeing some tangible results, the fastest result-oriented means were
chosen. In order to win and maintain the public trust in the European construction,
people had to be offered tangible results, they had to feel on their own skin that the
supranational construction that bites from their national sovereignty gives
something in exchange, namely improves their lives somehow. In this situation,
there is no doubt that it is easier and faster to regulate in a unitary manner the
distribution of competences regarding different matters between authorities of EU
member states, thus making easier the recognition of court decisions in each
member state than to unify the substantive law of each matter or institution.
Harmonization of substantive law is a sensitive topic even at regional level among

2 Paul R. Dubinsky, Human Rights Law Meets Private Law Harmonization: The Coming
Conflict, The Yale Journal of International Law, Vol. 30, 211, p. 225.
2! Ibidem, p. 226.
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countries that have many points in common. It might be just an idea ahead of its
time. In this sense a beautifully concise and complete paragraph expresses it all:
Substantive law is so closely connected to the particularities of
historic evolution of each country, to the existing legal traditions, to

the customs that came to life and perpetuated during hundreds of

generations. It forms a real “genetic code” specific to each nation.

The harmonization of the diverse national legislations can be easier

made by establishing a field of application for each when it risks

interference of another, which means to establish the ‘“rules of the

game” by norms and principles that are unanimously accepted,
designed to solve, in a unitary manner the conflicts which may arise in

each matter of private law*.

In this context, the mutual recognition principle has emerged. First
developed by the Court of Justice of the European Union in Cassis de Dijon”case,
the mutual recognition principle has become an essential pillar of EU law,
requiring member states to admit on their territory goods or services which are
marketed lawfully in another member state®*. This was extended also to court
decisions, sometimes talking about the free movement of judgments in addition to
the four freedoms stipulated in the Treaty on the Functioning of the European
Union (TFEU). We can talk about free movement of judgments since the Brussels
Convention”, which later on became Brussels I Regulation®. Tt will thus rarely be
possible to prevent the free circulation of people, goods, services, capital or
judgments within the internal market, but derogations remain possible.

Both TFEU and the jurisprudence of the Court of Justice of the European
Union recognize that there are public interests that may need to be protected above
the basic EU freedoms. So there are accepted exceptions which lead to the
maintenance of differences in the laws of the various member states, in particular
where national laws are aimed at protecting interests recognized by EU. Although
the removal of barriers did, do and would even more improve the functioning of
the internal market, it is not enough simply to remove those national rules which
affect the free movement of goods, services, persons and capital. Positive steps
towards creating standards throughout the Union to protect such interests are also
necessary and this can be accomplished through harmonization measures”’.

2 Dan A. Popescu, Prima Verba, Romanian Private International Law and Comparative
Private International Law Review, Editura Sfera Juridica, Cluj Napoca, 2006, p. 16-17.

BCase 120/78, Rewe-Zentral AG v Bundesmonopolverwaltung fiir Branntwein [1979] ECR 649.

2Z‘Josephine Steiner, Lorna Woods, Christian Twigg-Flesner, EU Law, Oxford University Press,
2006, p. 334.

25 Brussels Convention on jurisdiction and the enforcement of judgments in civil and
commercial matters (1968)

% Council Regulation (EC) No 44/2001 of 22 December 2000 on jurisdiction and the
recognition and enforcement of judgments in civil and commercial matters.

" Josephine Steiner, Lorna Woods, Christian Twigg-Flesner, EU Law, Oxford University
Press, 2006, p. 323.
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Since people and businesses would undoubtedly prefer a legal environment
with as less complexity as possible, the European Commission works in this
direction and proposes harmonization measures in different fields, which are not
always received with enthusiasm. For instance, more recently the European
Commission considered that by proposing a Common European Sales Law it
contributes to simplifying the legal space and removing impediments to the internal
market. However, some scholars wonder whether the effect will not happen to be
exactly the contrary, namely adding more complexity, by inserting a regional
instrument at the intermediary level between the United Nations Convention on
Contracts for the International Sale of Goods and the divergent national laws of the
member states™®.

In the legal literature there are also debates about the opportunity and
usefulness of a European Civil Code, but it is rarely considered a viable option.
The voices that argue against such an initiative highlighting the disadvantages and
the difficulties that would arise are stronger and push down in a spiral of silence
the possible arguments in favor. A vague initiative regarding a European Civil
Code was fist officially stated in a European Parliament resolution from 1989%.
But since then, the European Commission stated repeatedly that it does not aspire
at a European Civil Code® the European Parliament became more cautious
meanwhile and the Council does not seem interested in this topic either. So the idea
is rather debated and developed among academics, being somehow ahead of its
time from a political perspective given the frighten of member states to lose their
individuality or their higher legal standards.

An example usually presented in this direction is the effect of EU
harmonization concerning consumer protection on the Scandinavian legislation,
given that Scandinavian consumers have always enjoyed a level of protection well
above the one required by EU rules. So from a Scandinavian perspective, the
primary impact of the EU private law harmonization seems to be negative’'.
Although the long term benefits at macro level could outweigh the inconveniences
felt at micro level, the last ones are more obvious and directly felt by the
population, which puts great pressure on the political representatives, who at their
turn adapt to the concerns of the people they represent. So we end up with an

* Nicole Kornet, The Common European Sales Law and the CISG — Complicating or
Simplifying the Legal Environment?, Maastricht Faculty of Law Working Paper No. 2012/4

% Resolution from 26 May 1989 (AB1 C 156 from 26.6.1989, p. 400) confirmed by the
Resolution from 6 May 1994 (AB1 C 205 from 25.7.1994, p. 518) apud Christian von Bar, 4 space of
security, liberty and justice — even for the private law?, Romanian Private International Law and
Comparative Private International Law Review, Editura Sfera Juridica, Cluj Napoca, 2006, p. 64.

3 Communication from the Commission to the European Parliament and the Council:
European Contract Law and the revision of the acquis: the way forward from 11 October 2004,
COM(2004) 651 final IL, p. 8.

31 Joseph Lookofsky: The Harmonization of Private and Commercial Law, 39, Scandinavian
Studies in Law, 111(2000), p. 117.
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environment of clear-cut opposition or at least some kind of circumspection or
skepticism with regard to a deeper harmonization in the European Union.

Other legal writings look at the legal landscape in the United States and
highlight that the Federal government in Washington has never attempted to
impose a uniform set of private and commercial laws on its States. Instead, it was
happy to let some common judge-made rules to grow up from “below” and to
support model laws that can be used by the individual states as paradigms for local
legislation. Moreover, the fact that the differences in American private law have
not impeded the development of an effective internal market, might be an argument
for subsidiarity in Europe as well*.

Although looking at the United States for models and solutions might prove
useful to some extent, because it would be a pity to ignore the lessons learned by
the ones who faced similar problems and although some scholar and politicians
dream about the United States of Europe as similar to United States of America, we
must never forget that European Union is different from many perspectives and it
evolves in a century of different global challenges. European Union must find its
own path and must dare to experiment new mechanisms if they seem the right
answer to the blockages it faces.

Nevertheless we should not underestimate the role of the Court of Justice of
the European Union as harmonizing agent, which by interpreting the EU law,
directly impacts national legislation. An example in this direction is the case-law
regarding the requirement of an effective judicial protection, a principle which has
been gradually developed by the European Court and which provides that the legal
systems of the member states must provide remedies of a judicial nature to secure
individuals effective protection for the rights which they derive from EU law. As a
consequence the national courts must disapply any national rule which might
jeopardize such legal protection™.

All in all, harmonization of substantive law is an overwhelming challenge
even at regional level, so there is no foreseeable possibility for the object of
activity of private international law to disappear. On the other hand, within the EU,
the unification of laws was focused on the private international law itself. As a
consequence, nowadays private international law of the EU consists of many
instruments already adopted and others that plan to be enacted, whose scope of
application does not leave much room for national legislation. Given this gradual
and successful codification that is covering more and more areas of private
international law, an audacious idea appeared in the legal literature, namely that
trying to unify everything is plausible and is envisaged to be accomplished in a
reasonable time’*. This perspective envisaging a European Code of Private

32 Ibidem, p. 120.

33 Walter van Gerven, European Court of Justice Case Law as a Means of Unification of
Private Law?, Fordham International Law Journa/, Volume 20, Issue 3, 1996, p. 683.

3 Marcin Czepelak, Would we like to have a European Code of Private International Law?,
European Review of Private Law 4-2010, Kluwer Law international, p. 719.
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International Law is presented only from a legal point of view, as the author
himself underlines, and does not take into account whether there is enough political
will in this direction. Anyhow, since there is a considerable progress in this area
that proved successful already, one can reasonably presume or hope that political
will would follow.

V. Privately made law beyond the State

Looking at the needs and the issues to which private international law should
respond, we naturally arrive to other potential solutions to the more or less similar
problems of, most often, the business community. Privately made law beyond the
state represents another path experienced by those that try to benefit the most from
the interconnectedness of the global society and that dare to cross the borders of the
comfortable and familiar space, in seek for business opportunities and profit,
namely the merchants. Whether this area is or should be part of private
international law would be an interminable discussion. What strikes as obvious is
that anytime we contemplate the role played by private international law in our
global society, we inevitably arrive to a point where the area of privately made law
beyond the state arises either as a potential alternative solution, or as a
complementary path.

Within this topic, the most debated aspect seems to be the past, present and
future lex mercatoria. While it emerged initially from a set of commercial customs,
practices and trade usages, the lex mercatoria ultimately evolved into a body of law
that transcended state borders. The medieval lex mercatoria played, and continues
to play, a crucial role in international trade, many rules and institutions in
contemporary international trade being the results of private law-making and
private institutions that had their beginnings in the medieval lex mercatoria. For
the last millennium, the merchant class, in seek for wealth, has been interested in
engaging in business transactions across jurisdictions with relative autonomy and
outside the rigidity of local state authority®>, wishing for regulatory predictability
and certainty, but also rapidity and flexibility.

So the quest for predictability and uniformity in the rules of international
commerce is not a modern phenomenon, but its roots can be traced back more than
800 years to the beginning of the eleventh century when medieval Europe
experienced a commercial boost that generated a need for special rules to govern
its commercial activities. The need to crystallize rules for merchants came naturally
from a the fact that the fragmentary and obsolete rules of feudal and Roman law
were unsuited to the needs of international commerce®

The lex mercatoria that emerged has governed international commerce for
an extremely long period, its universality being not only a benefit to individual

35 Peter Mazzacano, The lex mercatoria as autonomous law, CLPE Research Paper 29/2008,
vol 4, no. 6, 2008, p.4. Available at: http://ssrn.com/abstract=1137629
38 Ibidem, p. 6 and 9.
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traders or financiers, but also to national economies”’. Despite these benefits,
starting with the seventeenth century, another trend appeared, namely that only the
state had legitimate power to produce binding behavioral rules, which could be
monitored and enforced through the state’s coercive power. Thus, states, each
within its own geographic territory, should have a monopoly over economic
regulation™.

The peak of this trend occurred in the nineteenth century. During this period,
states began to codify commercial law rules into national legislation. They decided
to take full control over international trade and developed new laws to regulate all
aspects of economic relations between commercial parties. Furthermore, disputes
between domestic and foreign parties were to be resolved in state courts by
referring to private international law?’.

But as economic activity increasingly crossed borders, the effectiveness of
public law regulatory monopolies and their constraints changed dramatically. In
particular, public law has proven increasingly unable to respond efficiently to the
problems of the governance of economic relations*.

As a consequence, by the 1900s, there were already signs that the international
trade community felt strongly restricted by the national legal systems governing their
cross-border transactions. The complexity of the rules of private international law, and
the obsolete character of domestic laws, failed to satisfy the business community’s
need for simplicity and predictability in cross-border trade. Conflict of law rules often
produced results that appeared arbitrary and impractical while substantive national laws
were primarily enacted to govern domestic transactions and failed to address the
unique requirements of international transactions®'.

Given the generalized dissatisfaction, states tried to address the problems by
means of international conventions and model laws in the effort to harmonize private
international law across borders. Considering the various economic, social, political,
and legal systems of numerous participating states, the process proved to be difficult
and time-consuming. However, considerable progress has been made, especially in the
fields of arbitration, factoring, leasing, letters of credit, sale of goods, and contracts,
areas of law originally addressed by the medieval lex mercatoria™.

37 David J. Bederman, Custom as a source of law, Cambridge University Press, 2010, p. 119.

38 Larry Cata Backer, Economic Globalization and the Rise of Efficient Systems of Global
Private Lawmaking: Wal-Mart as Global Legislator, Connecticut Law Review, vol 39, May 2007,
number 4, p. 4-5. Available at: http://ssrn.com/abstract=953216

3 David I. Bederman, Custom as a source of law, Cambridge University Press, 2010, p. 117
and 120.

40 Larry Cata Backer, Economic Globalization and the Rise of Efficient Systems of Global
Private Lawmaking: Wal-Mart as Global Legislator, Connecticut Law Review, vol 39, May 2007,
number 4, p. 7. Available at: http://ssrn.com/abstract=953216

4 Peter Mazzacano, The lex mercatoria as autonomous law, CLPE Research Paper 29/2008,
vol 4, no. 6, 2008, p. 12. Available at: http://ssrn.com/abstract=1137629

2 Ibidem, p. 13.
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Coming closer to our times, the legal literature talks about a contemporary
lex mercatoria that would be emerging from the realm of international commercial
arbitration as a means of dispute settlement and from the new regimes of norm
harmonization through such institutions as the International Chamber of Commerce
or other private standard-setting bodies. So the two facets of the modern lex
mercatoria would be the universal principles of international commerce and the
specific regimes of usages for particular sectors, trades and transactions®.

With regard to international commercial arbitration, it can be argued that,
given the confidentiality of the process and the fact that no arbitral tribunal is
bound to respect its precedent or the established case-law in the field, it is strange
to talk about an established or emerging lex mercatoria, since there is no
predictability, no certainty, and no system as such. But one must not forget that
there is one aspect that represents a kind of legal umbrella over all the various
arbitral activities.

The umbrella that contributes to a possible contemporary lex mercatoria
comes from the fact that arbitrators in some situations will seek to base their
decisions not on the law selected by the parties in their contracts, or not even a
domestic law applicable to them, but rather based on “general principles” of
commercial law applicable in some universal sense**.

Nonetheless, in other views, a truly outside the state lex mercatoria does not,
nor did ever exist, but was and still is a mixture of official laws and established
mercantile customs and institutions, of official courts and quasi-private local
tribunals, it was an amalgam of state and non-state rules and procedures, kept
together by its subjects: the merchants® .

Now looking at international arbitration through these same lens, it becomes
clearer that there is an interlacing between private lawmaking and state
involvement: international arbitrators are now expected to consider national
mandatory state norms to ensure enforceability, arbitrators are no longer
merchants, but they are experts in international commercial law, more and more
arbitral awards are published, enabling a system of precedent*®.

International arbitration, although at a first glance looks like a fully fledged
private law system, parallel to and outside the states' regulatory framework, it is in
fact interlaced in some points with the state made law and it exists between some
borders drawn by the states. We should only think at the largely applauded success
of the New York Convention on the Recognition and Enforcement of Foreign
Arbitral Awards, an international law instrument whose existence is own to the

* David J. Bederman, Custom as a source of law, Cambridge University Press, 2010, p. 131.

4 Ibidem, p. 132.

45 Ralf Michaels, The True Lex Mercatoria: Law Beyond the State, Duke Law School Legal
Studies Research Paper Series, Research Paper No. 220 August 2008 Indiana Journal of Global Legal
Studies Vol. 14 #2 (Summer 2007), p. 453-454. Available at: http://ssrn.com/abstract=1259979

 Ibidem, p. 457
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States' agreement. The New York Convention was and still is largely applauded
because it gives finality to arbitral awards and offers a cross-border certainty and
trustworthiness to arbitral awards, thus increasing their value and their desirability.
This would not have been possible without the States' involvement and agreement,
because, in the end, the possibility to use the coercive powers of the state is
paramount in view of a recalcitrant losing party that refuses to voluntarily execute
the award. And until this moment, the coercive force is still the monopoly of states
and there is no foreseeable rational possibility to externalize or privatize it.

Moreover, all arbitral tribunals function within the national regulatory
framework from the seat of the arbitration. So, again, the state enacts national laws
that allow arbitration to exist and that regulate the way arbitration is to be used. As
mentioned earlier in the paper, not only merchants benefited from the development
of the medieval lex mercatoria, but also states and probably that is why they
allowed it to exist quite independently until the nineteenth century. It is the same
with international arbitration, the states have their own interests and benefits in it
and as a consequence allow it to flourish and sometimes even contribute to its
development. Additionally, being a popular seat of arbitration has become quite
lucrative and prestigious for states, so that there is a regulatory competition
between current and wannabe seats of arbitration and this competition benefits the
international business community as a whole.

Anyhow, the existing connections with state law do not impede international
arbitration to be one important source for a contemporary privately made law
beyond the state, but certainly it is not the only one.

Another source for privately made law beyond the state is seen by some
scholars in the large multinational corporation through its business relationships
with the many global suppliers it has. Multinational corporations are able to use the
contractual relationships to legislate behavior among its suppliers with respect to
product quality, working conditions for the suppliers’ employees, ethical conduct,
and similar matters. This situation is seen as arising in response to the less
successful attempts by national and international bodies to regulate economic
behavior on a global scale”’. The system is both voluntary and self-aware and only
the continued benefits of participation keep the actors from exiting. It is a closed
system, but it also communicates with the public national and supranational legal
systems which may sometimes serve as sources of norms™.

Among other examples of privately made law beyond the state there is the
lex informatica or lex electronica influenced by the Internet Corporation for
Assigned Names and Numbers (ICANN) or the lex sportiva internationalis

47 Larry Cata Backer, Economic Globalization and the Rise of Efficient Systems of Global
Private Lawmaking: Wal-Mart as Global Legislator, Connecticut Law Review, vol 39, May 2007,
number 4, p. 1. Available at: http://ssrn.com/abstract=953216

8 Ibidem, p. 10-11.
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prominently being represented by the International Olympic Committee™. We can
also add the associations of banks that decide to what extent credit cards can be
used for payment, what level of risk is acceptable in terms of theft, fraud, and who
should bear the risk of the fraudulent transactions. They regulate a market
involving millions of companies and consumers and their rules apply uniformly’.

An interesting example of private enforcement is offered by the diamonds
market, where the controversies are resolved by arbitrators who are diamond
merchants and whose judgments are enforceable, if necessary, through exclusion of
the recalcitrant merchant from the bourses worldwide and occasionally through
prosecution before a Jewish rabbinical court. The enforcement powers of the state
are almost never necessary because losing his business or ostracism from his
community is a plenty powerful incentive to force compliance with the final
award’'. Interesting as this example might be, it is clear that such an incentive to
comply with an award or with some privately made rules can only exist in some
small or very specific communities of merchants. Otherwise, enforcement can be a
challenge and the involvement of the state entities is needed.

All in all, privately made law beyond the state is a useful mechanism of
bottom-up law making and an efficient externalization by states of the law-making
activity. Whether it should be considered as part of the private international law
field or not, this is indeed debatable, depending on circumstances and jurisdiction,
but not so relevant for this essay. It is not so relevant because even if it is not seen
as part of private international, similar to harmonization, it interferes with private
international and it impacts this field from many perspectives. In consequences, it
has its collateral place in any debate about private international law nowadays,
helping to a better understanding of the issues this area is facing.

Similar to harmonization of substantive private laws, privately made law
beyond the state is not so outspread, but it is a good indicator for the beat of the
needs that exist in the society. They come either from the fact that the state or a
community of states failed to provide the necessary, efficient regulatory framework
for a certain area of activity and the private actors took regulatory activity in their
own hands, or the states themselves externalized the rule making activity for a very
specific, specialized area where the private regulators know better what they need.

VI. Conclusion
There is no doubt that private international law is increasingly important and
needed in our global society. The multiple lawmaking and research initiatives in

4 Karsten Nowrot, Global Governance and International law, November 2004, pp. 7-8; The
paper is based on a presentation given by the author at the 7" International Human Rights Conference
“An Asia-Europe Dialogue an Human Rights and International Law — The International Criminal
Court: A New Era for Justice?” organized by the Friedrich Ebert-Foundation in Manila/Philippines on
11-12 October 2004, available online at www.wirtschaftsrecht.uni-halle.de

9 David V. Snyder , Private Lawmaking, Ohio State Law Journal, Vol. 64:371, p. 401.

31 Ibidem, p. 402.
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this area and the continuous preoccupation for its improvement at international and
regional level bear witness to its relevance. Given this increasing relevance of
private international law, the debates about its status in the field of law, its content
and its variability come also in the foreground.

By relating to its sister public international law, the debates go round and
round again about how different or how close they are, how separate or how they
merge together, depending on the spatial and temporal context, namely the
jurisdiction and the century we want to consider. So the only certainty that seems
to arise is exactly the variability and adaptability of private international law.

Nevertheless, since the overriding goal of the international legal system is to
promote a minimum public order which refers to the baseline requirements of
stability in international relations without which reasonable international activities
cannot take place, we notice that both public and private international law bring
their contribution to this goal, sometimes separately, without any connection to
each other and other times by intercrossing in some points. So given this common
overriding goal and the common global needs and problems to which they are
expected to offer solutions, they could be considered two sides of the same coin.

Since at the basis of the existence of private international law stands the
diversity of legal systems and the difference between the substantive laws of states,
the initiatives to reduce these differences, namely the harmonization efforts of
substantive laws, are relevant in the discussion about private international law.
Whether these aspects should be part of the area of private international law does
not matter as much as the fact that harmonization of substantive laws impacts
private international law and for this reason deserves to be tackled in connection to
it. Although a global harmonization or even more the unification are totally utopic,
the small steps taken in this direction can mirror the problems that could not be
satisfactorily solved by private international law and show us the role of private
international law nowadays, what is expected from it and how it could be
improved.

Anyhow, harmonization of substantive law is an overwhelming challenge even
at regional level, so there is no foreseeable possibility for the object of activity of
private international law to disappear. On the other hand, within the European Union,
the unification of laws was focused on the private international law itself, more than on
the substantive laws of the member states. As a consequence, nowadays private
international law of the European Union consists of many instruments already adopted
and others that plan to be enacted, whose scope of application does not leave much
room for national legislation. Considering this successful experience from regional
level, one might reasonably construe that this is the right solution also at international
level, at least for the time being.

The other topic that is usually tackled in connection to private international
law or as part of it is the privately made law beyond the state. This is a useful
mechanism of bottom-up law making and an efficient externalization of the law-
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making activity by states, but whether it should be considered as part of the private
international law field or not, this is indeed debatable. Anyhow, in our view, this is
not so relevant because even if it is not seen as part of private international, similar
to harmonization, it interferes with private international and it impacts this field
from many perspectives. In consequence, it has its collateral place in any debate
about private international law nowadays, being a good indicator for the beat of the
needs that exist in the society with regard to private international law.

Regarding the relation between privately made law beyond the state and
harmonization at international level, especially of private international law itself, it
is said that they are in a relative balance and the development of one of them
directly impacts the other. For instance, it is foreseen that if the Hague Choice of
Court Convention gained broad acceptance, it would add some balance to the
playing field between international arbitration and international litigation”.

Following such a supposition, one can imagine states competing for the
business of dispute resolution, just as international arbitration institutions now
compete for the business of arbitration. Such a competitive legal market could lead
to changes in legal systems beyond rules on jurisdiction and the recognition and
enforcement of judgments, bringing even further harmonization of law through
market forces™.

All in all, private international law is extremely important nowadays given
the whole global context. It has a special brotherly relation with public
international law, both striving for the same high goal, namely minimum public
order for stability in international relations. It is closely connected to and
influenced by the initiatives of substantive law harmonization and privately made
law beyond the state. It is highly sensitive to the needs of the society in which it
evolves and in consequence it has a certain degree of variability and adaptability.
For the time being, it seems that the most valuable contribution to the globalized
clew of yarn of human and commercial relations could be brought by the
harmonization of private international law itself. A strong argument for following
this path is the successful outcome obtained until now at regional level, in the
European Union. Starting with this step also at international level and gradually
evolving in consonance with the mentalities of the people and the needs of the
global society should lead in time to the right result.

32 Ronald A. Brand, “Competition In and From the Harmonization of Private International
Law” (November 12, 2009) Economic Law as an economic good: its rule function and its tool
function in the competition of systems, Karl M. Meessen, ed., Sellier European Law Publishers, 2009;
University of Pittsburgh Legal Studies Research Paper No. 2009-33, p. 367. Available at SSRN:
http://ssrn.com/abstract=1504823

33 Ibidem, p. 368.
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Abstract. European contract law has displayed an ongoing development over the past
decades, as proven by the influence it manifests over the recodification process undertake in several
member states of the European Union. Until recently, European law has been introduced in
Romanian law via regulations and directives; however this has changed due to the European strategy
in the field of contract law. The legal solutions in the field of private law presented by the European
law specialists have been materialized in the versions of the Common Frame of Reference. Although
currently, it only serves as guiding work, it is perceived by the national law makers as the standard to
which they should aspire during the process of modifying and adapting the national legislation to the
objective of the European Union.

The private law system set out in the Common Frame of Reference has the characteristics of a
technical solution, rather than a political one, as it can been seen from the balanced regulating
approach. The aforementioned system is based on fundamental values which to some extent can be
found in all member states of the European Union. Among these values a great practical and
theoretical importance is displayed by the principle of justice. Over the course of time it has evolved
from an objective of judicial cooperation to that of a instrument which facilitates the harmonization
and convergent of private law

This paper will analyze the actions sought in order to achieve the objectives set out by the
Commission, namely to enhance legislative coherence and to avoid having national legislation being
an obstacle in the way of economic trans-border transactions within the European Union.

In light of the regulation of good faith in Romanian law, we will try to identify the
fundamental values which determined the emergence and the increase in practice of this institution in
the legislation in force.

Key words: European law, social justice, good faith.

1. Rolul dreptului comparat in procesul de codificare

1.1. Introducere

Dreptul si stiinta dreptului sunt adesea considerate ca reprezentind
componente specifice culturii tarii In care se aplicd, datoritd dimensiunii sociale pe
care acestea o au. In mod incontestabil realitatea sociala, cultura si traditia juridica
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joacd un rol insemnat in stiinta dreptului, insé una din intrebarile pe care le ridicam
spre dezbatere priveste dimensiunile acestui rol.

La inceputul secolului XXI si anterior intrérii in Uniunea Europeana, dreptul
romanesc a cunoscut o schimbare radicald, Incepand cu mecanisme si institutii de
nisa, dar ajungind ulterior chiar la accelerarea procesului de schimbare a Codului
civil. In ceea ce priveste valorile anterior mentionate care intervin in configurarea
dreptului, legiuitorului 1i revine sarcina de a le implementa, in asa fel incat sa ofere
stiintei dreptului amprenta specifica a ceea ce consideram dreptul romanesc. Cu toate
acestea, la o prima vedere, se poate remarca pasivitatea legiuitorului prin ignorarea
specificului national, in mare masura datoritd faptului ca legislatia protectiei
consumatorului, dreptul contractual si materia obligatiilor au reprezentat o preluare,
iar nu o adaptare a solutiilor si lucrarilor legislative propuse de dreptul strain.

Asadar, fara a ne concentra pe oportunitatea aplicarii unor solutii tehnocrate
personalizate, iar nu a unor creatii specifice roméanesti, putem sesiza ca efectele
,disruptive” si ,,subversive”' pe care le are dreptul european pe teritoriul statelor
membre ale Uniunii Europene este prezent si in dreptul roménesc.

1.2. Fenomenul de codificare

Din punct de vedere teoretic, codificarea este definita ca ,,adoptarea unui nou
instrument legal menit sd reuneascad intr-un singur text, insd fard a schimba
substantial, un instrument anterior si amendamentele sale succesive, noul
instrument inlocuindu-1 si abrogandu-1 pe cel vechi™. Astfel, actiunea de a face un
cod, rezultatul sau si realizarea acestuia, se poate manifesta sub forma a doua
operatiuni cu semnificatii diferite: miscarea de reforma si codificarea ,,dreptului
constant™. Cea dintdi forma are un rol creator, aceasta venind pe fondul unei
dezbateri si a realizarii unei lucrari care este destinata sa adune, fixeze, clarifice,
renoveze, sistematizeze si unifice regulile relative la o materie®. In mod traditional
aceasta reprezenta forma majoritard prin care procesul de codificare era realizat,
insa prioritatea dreptului european a inceput sa diminueze avantajele acestei forme
datoritad dificultatii de a alinia perceptia si abordarea internd cu obiectivele
transnationale stabilite la nivel de Uniune. Codificarea ,,dreptului constant”
presupune o disociere a normelor juridice aplicabile unei institutii, acestea nefiind
modificate Tn mod substantial. Acest proces oferd prilejul de a asigura coerenta
legislativa, insa desi ar fi de preferat pentru ca aceastd operatiune sa ofere o
coerentd legislativa la nivel teoretic, In realitate reprezintid o aranjare ordonata si
sistematica a reglementarilor juridice menitd a facilita accesul la legislatie. Un
dezavantaj vizivil al ,dreptului constant” il reprezintd ratarea oportunititii de

! M. Hesselink, Studii de drept privat comparat, Editura Themis Cart, Slatina, 2008, p. 28 si 43.

2 M. Hesselink, op. cit., p. 131.

> M. Dutu, Noul Cod civil roman: recodificare, reformd, progres juridic, Editura Universul
Juridic, Bucuresti, 2013, p. 41.

4 Ibidem.
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reformare a sistemului existent. In prezent, practica ,,dreptului constant” reprezinti
o alternativa tentantd pentru legislativul fiecarui stat membru al Uniunii Europene,
deoarece fluxul de norme juridice care au fost addugate si implementate in dreptul
national au creat mari dificultati in armonizarea institutiilor preexistente cu cele
nou-introduse prin regulamente si acte de transpunere a directivelor ori de preluare
a interpretarilor formulate de Curtea de Justitie a Uniunii Europene.

In cazul reformei din Romania, forma in care a fost adoptat Codul civil a
asigurat modificarea pe fond a dreptului privat prin reglementarea unor institutii
noi care in mod organic erau deja familiare doctrinei roman, iar in acelasi timp a
marcat intocmirea unui lucrari legislative care trateazd cerintele curente ale
practicii. In ceea ce ne priveste, ne raliem opiniei potrivit careia recodificarea este
oportund daca amelioreazd forma dreptului in vigoare, coerenta arhitecturii de
ansamblu si aranjarea dispozitiilor sale’. Procesul de codificare la nivelul UE a
prezentat o abordare constantd prin aceea cd a evitat sa influenteze politica
legislativa a Statelor Membre privitoare la institutii precum dreptul de proprietate,
dreptul succesoral sau dreptul familiei. Acestea din urma nefiind afectate de catre
dreptul european sub aspectul valorilor si ideologiei. Neimplicarea legiuitorului
european in astfel de domenii este in mare masura datoratd dimensiunii sociale pe
care acestea le au. In schimb acelasi lucru nu poate fi spus despre dreptul
obligatiilor si al contractelor.

Evitam sa speculam care a fost motivul pregnant pentru care Codul civil
roman este acoperit de amprentele arhitecturii dreptului european in ceea ce
priveste ariile in care dreptul conlucreazi cu economicul, Insd putem sa incercam
sa identificim care abordare legislativa la nivel european prezinta cele mai multe
similitudini cu situatia Romaniei.

1.3. Influenta dreptului european asupra procesului de codificare

Armonizarea dreptului privat in cadrul statelor membre reprezintd un
obiectiv stabilit cu mult timp in urmi, incepand cu 1989° cand Parlamentul
European a cerut realizarea unui cod civil european. Initiativa a dat urmare
Comunicatului din partea Comisiei catre Consiliu si Parlamentul European privitor
la dreptul european al contractelor’, care a adus in atentia publicd necesitatea unui
demers care sa amelioreze problemele Pietei Unice si sd faciliteze functionarea
normald a acesteia, pentru a conduce la indeplinirea obiectivelor economice ale
Uniunii. Ulterior, Comisia a publicatul Planul de Actiune cu privire la dreptul
european al contractelor® prin care a prezentat demersurile necesare pentru
cresterea coerentei dreptului in materie contractualad, in principal prin
uniformizarea legislatiei, fard insa a fi limitatd la coordonarea aquis-ului deja in

> M. Dutu, op. cit., p. 45.

¢ Jurnalul Oficial al Comunitatilor Europene, 1989, N. C 158/400.

7 Jurnalul Oficial al Comunititilor Europene, 07.06.2001, COM(2001) 398.
§ Jurnalul Oficial al Comunititilor Europene, 12.02.2003, COM(2003) 68.
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vigoare. In continuarea eforturilor depuse de comisia Lando, Principiile de Drept
European al Contractelor au fost urmate de Cadrul Comun de Referinta. Unii autori
au reactionat critic la aceastd miscare afirménd ca ,,Europa trebuie armonizata si nu
omogenizata™. Astfel, aderam la ideea ca rolul Principiilor de Drept European al
Contractelor, care ulterior a fost preluat in parte de catre Cadrul Comun de
Referintd, a fost de a institui reguli generale care sd genereze o flexibilitate
legislativd de natura sa faciliteze dezvoltarea ulterioarda a géndirii juridice in
domeniul dreptului contractelor'’.

In 2004 a fost emis Comunicatul Comisiei ,,Dreptul european al contractelor
si revizuirea aquis-ului: calea ce trebuie urmatd”'"' prin care s-au stabilit o serie de
obiective teoretice pentru Cadrul Comun de Referinta, si anume ca acesta trebuie
sd contina: definitii ale termenilor legali, principii fundamentale, reguli tip coerente
pentru dreptul contractelor aplicabile aquis-ului european si solutiile care au fost
identificate drept cele mai bune din experienta sistemelor nationale'?.

In perioada care a urmat, o consecint fireasca a cercetirii a fost dezvoltarea
doctrinei si analizei dreptului contractual in forma anticipata de catre Comisie, care
avea Cadrul Comun de Referintd drept punct de plecare. Drept urmare, in 2010,
Comisia Europeand a prezentat Cartea Verde privind optiunile de politici in
perspectiva unui drept european al contractelor pentru consumatori i intreprinderi.
Aceasta a evitat sd deschidd o dezbatere privind continutul dreptului privat
european si a marcat cel mai recent episod din procesul de armonizare a legislatiei
in materia vanzarii la nivelul Uniunii Europene.

Prin aceasta au fost oferite principalele variante de instrumente legislative
disponibile, In asa fel Incit cetatenii §i practicienii europeni sd poatd utiliza in
condifii cat mai bune institutia vanzarii pe teritoriul Pietei Unice. Variantele
propuse au inclus:

1. un model de reguli contractuale; acord interinstitutional privind un ,,set

de instrumente”;

2. orecomandare a Comisiei privind dreptul european al contractelor;

3. un regulament de creare a unui instrument optional de drept european al

contractelor;

4. o directiva privind dreptul european al contractelor;

5. un regulament de instituire a dreptului european al contractelor;

6. un regulament de instituire a Codului civil european.

O serie de opinii privitoare la Cartea Verde au fost publicate de catre
Comisie'. Din analiza acestor opinii se observi ci practicienii au dat dovadi de o

® M.E. Storme, Good Faith and the Contents of Contracts in European Private Law, vol
7.1,,Electronic Journal of Comparative Law”, (Martie 2003), p. 11.

120, Lando, H. Beale, Principles of European Contract Law, Parts I and II, prepared by the
Commission on European Contract Law, 2000, p. 27.

" Jurnalul Oficial al Comunitatilor Europene, 11.10.2004, COM(2004) 651.

12 COM(2004) 651, p. 3.

'3 http://ec.europa.eu/justice/news/consulting_public/news_consulting_0052_en.htm.



5 Rolul justitiei in ordinea juridica europeana 341

abordare reticenta privind eventualele efecte si incercdri de a implementa aceasta
initiativd. Pe acesta temad, autoritatile romine si-au manifestat optiunea prin
intermediul Senatului Romaniei'®, in sensul adoptarii unui regulament de instituire
a dreptului european al contractelor. Desi pare cel mai putin probabil ca aceasta
optiune sa fie adoptatd la nivel european, argumentarea Senatului, conduce la
concluzia ca legiuitorul roman a dorit sé se ralieze in mod ferm la regulile instituite
de Cadrul Comun de Referinta.

Toate aceste comunicate ale Comisiei si demersuri legislative au avut finalitatea
de a pune in miscare crearea unei forme de act normativ de natura sa satisfaca cerintele
Uniunii, sa fie compatibile cu ideologia nationala a statelor membre.

1.4. Tehnicile de codificare folosite de catre de catre legiutorii nationali

Redactarea si publicarea Cadrului Comun de Referinta a creat o dilema in
randul teoreticienilor si al puterii legislative. In contextul obiectivului Uniunii
Europene de a realiza o reglementare cit mai coerentd, iar concomitent de a armoniza
legislatiile nationale, s-a ridicat problema in ce masura este de preferat ca legiuitorul
national sd se inspire din Cadrul Comun de Referintd in procesul de recodificare.
Unii autori' au identificat trei maniere prin care legiuitorul national a reactionat la
influenta acestui instrument, si anume: rezistenta, izolarea si capitularea.

Rezistenta este realizata prin transpunerea directivelor in Codul civil national
fara a dezvolta institutiile sau mecanismele nou-introduse. Prin aceasta se
realizeaza un efort minim de coordonare terminologica si sistematica cu celalate
sectiuni din cod si este respectatd obligativitatea dreptului european prin atingerea
gradului minim de protectie impus de directivd. Un exemplu In acest sens il
constituie modelul olandez, care a preluat legislatia clauzelor abuzive si a introdus-
o intr-un capitol distinct in Codul civil olandez. Prin aceastd metodd dreptul
european este integrat in legislatia nationald, insa efectul sdu este constrdns in
favoarea dezvoltarii si protejarii dreptului national.

Pana de curind, aceastd abordare putea fi sprijinitd de ideea ca dreptul
introdus prin directive era ,incoerent”, fapt marcat prin fenomenul subversiv
anterior mentionat'®. Unii autori au surprins in mod corect, cu ani in urma, ca
tensiunea dintre dreptul national si dreptul european se va schimba sub aspectul
argumentelor invocate. Astfel, miscarea de rezistentd si-a pierdut din sustinere,
fiindcd odatd cu aparitia Cadrului Comun de Referintd s-a inlaturat si principalul
dezavantaj al implementarii aquis-ului european. Drept urmare, dezbaterea nu s-a
mai axat pe problema care sistem este mai stabil, ci pe care sistem este mai potrivit
sub aspectul tehnicii si al rezultatelor in plan economic si social.

14 Decizia nr. 40 din 17 decembrie, 2010 publicatd in ,,Monitorul Oficial” nr. 890, din
30 decemberie 2010.

15 M. Hesselink, op. cit.,p. 134.

'S M. Hesselink, op. cit., p. p. 43.
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S-a sustinut ca denationalizarea dreptului accentueaza procesul de declin al
codificarilor, iar acest pesimism din partea mediului stiintific §i politic privind
declinul codificarii, desi minoritar in randul doctrinei, in realitate poartd asupra
regulilor si procedeelor recodificarii, prin intermediul caruia se realizeaza codurile
recent adoptate'”.

Izolarea presupune marginalizarea legislatiei europene prin reproducerea
acesteia, adesea in statute sau legi nationale, fara a aduce atingere Codului civil'®.
Similar cu rezistenta, aceastd tehnica presupune preluarea in mod integral a
legislatiei europene, insd fard a mai sincroniza terminologia ori a o corela cu
normele respective din acelasi domeniu de reglementare. Drept urmare, aceasta
delimitare a dreptului european prezinta un avantaj formal prin aceea ca legiuitorul
nu alocad prea multe resurse pentru a-si respecta obligatia transpunerii directivelor
care deriva din tratat, insd concomitent, aceasta lipsd de compatibilizare cu dreptul
intern care e prezentd partial la rezistentd, e de naturd sa conduca la existenta a
doua sisteme complementare de drept privat, codul civil si codul acquis, fiecare
avand propriul sistem.

Aceasta indepartare deliberata de curentul european de armonizare si
uniformizare conduce la cresterea disensiunii intre cele doud drepturi, iar spre
deosebire de cazul anterior unde divergentele erau de substantd, in acest caz
acestea poartd si asupra formei. in cazul Frantei, acest proces de fragmentare a
dreptului a accentuat procesul de decodificare si a condus la crearea unor coduri
dedicate unor domenii de specialitate cum e cazul Codului de Consum francez'’.

Capitularea reprezinta ce de a treia tehnicd de codificare interna raportata la
dreptul european. Spre deosebire de celalate doua forme care opun rezistenta
valului de legislatie europeand, aceasta presupune insusirea si chiar dezvoltarea
acesteia prin extinderea aplicarii la ipoteze care nu au facut obiectul directivelor ori
care nu ar fi avut bazi legald si facd obiectul directivelor®. Logica din spatele
acestei abordari nu reprezintd o simpla renuntare din partea legiuitorului national in
a mai mentine dreptul european, ci mai degrabd o insusire totald a ceea ce are de
oferit Uniunea Europeana in plan legislativ. Avantajul imediat vizibil 1l reprezinta
coerenta mentionata, prin aceea cd nu concureazda cu alt sistem preexistent in
dreptul national.

Astfel de abordari se dovedesc a fi Insd depasite in noua paradigma
europeand. In contextul globalizirii in plan social si economic si al curentului
realist care a izvorat din dreptul european si care incepe sd se manifeste intr-o
forma actualizata pe fondul experientei americane, economia poartd un rol mai
insemnat ca niciodatd in procesul de elaborare al legislatiei.

ML Dutu, op. cit., p. 49.

¥ M. Hesselink, op. cit.,p. 140.
9 Idem, p. 143.

20 M. Hesselink, op. cit., p. 144.
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Studiul interdisciplinar al dreptului si al economiei, ca si realitatea
economica insdsi au condus la identificarea eficientei normelor juridice ca fiind
printre principalii factori In evaluarea utilitatii unei reglementari. Asadar, pare a fi
fireasca initiativa unui legiuitor intern de a opta pentru o reglementare care sa
produca efecte economice sporite, in loc sa opteze pentru un model traditional.

Principiile de Drept European al Contractelor, Cadrul Comun de Referinta si
Propunerea de regulament pentru realizarea unei legislatii comune in materia
vanzdrii, care In prezent formeaza asa-numitul ,,al 28-lea sistem”, reprezinta solutii
concurente pentru sursa de inspiratie a legiuitorului national®'. Aceasta strategie de
codificare incepe sa creasca in anvergura. Totusi, desi prezintd avantaje practice si
teoretice incontestabile, existd posibilitatea sd conducd la blocaje iIn procesul
legislativ. Asadar, ghidarea dupd o legislatie strdind celei in vigoare riscd sa
inlature in fapt, nu si in drept, atributiile legiuitorului national, crednd astfel o
dependenta fatd de orice modificare care poate surveni in plan legislativ din partea
Uniunii Europene. Desi e putin probabil ca interesele nationale sia nu fie
sincronizate cu interesele Uniunii, diminuarea vocii legiuitorului national ar putea
conduce la sldbirea parghiilor legislative in cazul in care survin divergente intre
politica economica nationala si cea europeana.

Ca o concluzie la aceste strategii de codificare, putem sa remarcam ca
niciuna nu este perfectd, iar cel putin In aceasta perioada de tranzit, cel mai indicat
ar fi ca acestea sa fie analizate de la caz la caz prin prisma culturii si nevoilor
specifice fiecdrui sistem national in parte. Tocmai de aceea trebuie retinut cd, cu
exceptia directivelor, Uniunea Europeana nu s-a impus in mod neconditionat in
planul dreptului privat. Aceasta s-a rezumat la a stabili ideologii economice si
politice care se transpun, nu intr-un instrument juridic, ci intr-un deziderat, si
anume ca legislatia sa nu fie o bariera in dezvoltarea si evolutia economiei Uniunii.
Drept urmare, in prezent parcurgem o perioadd de tranzitie in care Uniunea
Europeand ne oferd alternative legislative in forma unor instrumente care fie nu
sunt obligatorii, cum e cazul Cadrului Comun de Referinta, fie sunt complet
disociate, si au o existentd paralela dreptului intern, cum e cazul legislatiei
europene comune in materia vanzarii.

1.5. Consecintele procesului de codificare

Pornind de la tratarea obligatiilor in Codul civil si Cadrul Comun de
Referintd 1inclindm sd& credem cd dinamica reglementarii obligatiilor si a
contractelor e dictatd de realitatea economicd, iar nu de traditia si abordarea
conservatoare a legiuitorului si a doctrinei nationale. Integrarea europeand si
complexitatea relatiilor comerciale dezvoltate pe teritoriul tarii noastre au
determinat aparitia convergentelor legislative amintite.

21 J. Smiths, The Common European Sales Law beyond party choice, Maastricht European
Private Law Institute, ,,Working Paper”, no. 2012/11, p. 14.
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Avand in vedere ca procesul de modificare si aplicare al codurilor civile este
unul de anvergura, ne este greu sa credem ca va fi adoptat un cod civil european in
urmatoarele decenii, atdt din considerente politice, cat si juridice. Totusi, este de
asteptat ca viitoarele directive i regulamente sd fie proiectate pe baza
mecanismelor instituite de catre Cadrul Comun de Referinta al contractelor, iar in
acest fel doctrina si practica nationala se vor familiariza si vor acumula experienta
in acest domeniu.

Astfel, dupa cum s-a aratat, prin conceptia monistd, reformularea structurii
materiilor si noile solutii adoptate, noul Cod civil romdn se inscrie in tendinta
generald de emergentd a unui ius commune europaeum, in contextul mondializarii
in curs®. Sub aspectul strategiei de codificare, Romania a cedat curentului
introducerii dreptului european in cadrul Codului civil, acest demers fiind sustinut
de faptul cd materia obligatiilor si a contractelor s-a bucurat de o preluare reusita a
Cadrului Comun de Referinta pentru dreptul european al contractelor.

Acest demers indreptat cétre recunoasterea suprematiei dreptului european
chiar si 1n cadrul dreptului civil reprezintd un punct de cotiturad in dreptul roméanesc,
care pentru moment a dat dovadd de deschidere fatd de politica europeand in
domeniu. Astfel, desi ar fi fost bine-venita revizuirea legislatiei de de specialitate,
cum este cazul clauzelor abuzive In contractele cu consumatorii, contractelor
negociate 1n afara spatiilor comerciale, aceasta va cunoaste in viitorul apropiat o
readucere In prim-planul dezbaterii juridice odata ce va fi implementata legislatia
comund in materia vanzarii. Aceasta Impreund cu materia protectiei
consumatorului formeaza stadiul final al demersului european inceput in urma cu
cateva decenii pentru a dezvolta Piata Interna.

2. Justitia ca valoare fundamentala a dreptului privat european

2.1. Dimensiunea politica a preluarii dreptului european

Influenta dreptului privat european in dreptul national a condus si la aparitia
altor probleme decét integritatea culturii juridice nationale in urma procesului de
codificare. Anterior am semnalat cd initiativele europene reprezintd solutii
tehnocrate, pe cat posibil detasate de optica subiectivd a dreptului national, care
urmdreau atingerea unor obiective comunitare, obiective pe care statele membre
trebuie sa le respecte.

In cazul Cadrului Comun de Referinti, Comisia a solicitat realizarea unei lucrari
care sa serveasca drept baza a dreptului privat european, insa fara a arata sau impune
standardele politice, economice si sociale ce trebuie respectate®. Astfel, Cadrul Comun
de Referinta reprezinta rezultatul imbinarii traditiei statelor membre, traditiei dreptului
international al contractelor si traditia aquis-ului european®®.

2 M. Dutu, op. cit. p. 95.
2 M. Hesselink, Common Frame of Reference & Social Justice, Centre for the Study of
European Contract Law Working, ,,Paper Series”, No. 2008/04, p. 254.
24 g7+
Ibidem.
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Rezultatul acestui proces a condus la un instrument juridic care alterneaza in
ideologie, si anume intre abordarea autonoma si cea coeziva a relatiilor contractuale.
Deciziile tehnice luate cu privire la continutul normelor juridice prezente in Cadrul
Comun de Referinta reprezintd in acelasi timp si decizii de naturd politica. Dreptul
national privit izolat prezintd particularitatea ca legiuitorului ii revine sarcina si
posibilitatea de a alege cétre care ideologie graviteaza legislatia.

Aceasta alegere este una politica (in sensul de policy), iar nu de eficientd, iar
acest lucru este mai usor de sesizat in domenii precum reglementarea relatiilor de
muncd sau regimul proprietatii. Importanta alegerii valorilor politicii legislative
este minimalizata in dreptul civil intern, insd odatd ce analizim dreptul la nivel
european, dimensiunea politica a dreptului intern devine mai usor de sesizat prin
raportarea la alte sisteme nationale.

Dupa cum au sustinut unii autori, ,,solutiile alternative cu privire la orice
subiect de drept privat pot fi plasate pe o scara, de la autonome (individualism) la
coezive (altruism)”*. In contextul dreptului civil, aceasta inseamni alternarea intre
autonomia partilor si solidaritatea contractuala.

Acesti parametri 1n care se poate incadra o politica legislativa pot fi priviti astfel:
»individualismul] exprimd ideea ca partile sunt libere sd-si urmareasca propriile
interese §i ca nu sunt sub nicio forma obligate sa ia In considerare interesele celuilalt, in
timp ce [altruismul] se bazeaza pe notiunea ca partile nu trebuie sa-si urmareasca doar
propriile interese, ci s ia in considerare si interesele celuilalt™.

Asadar, niciun model, individualist sau altruist, nu poate fi considerat in mod
abstract mai bun decéat celdlalt, ci doar mai potrivit raportat la un climat socio-
economic analizat de la caz la caz. In privinta modelului Pietii Unice si a ideologiei
institutiilor Uniunii Europene, un astfel de model poate fi considerat a avea la baza
justitia distributiva®’. Aceasti optiune este evidentiati prin importanta acordati
obligatiei de informare, care este folosita drept remediu impotriva ineficientelor
pietei, iar in mod concret are finalitatea de a reda autonomie consumatorului®®.

in acest context, Cadrul Comun de Referintd a fost catalogat ca fiind ,,0

. © A . . . . . . . .. 29
combinatie Intre autonomie si solidaritate, liberalism si socialism™”.

2.2. Statutul justitiei in evolutia dreptului privat european

Momentul de referintd al evolutiei dreptului privat european a fost marcat
prin recunoasterea protectiei consumatorului ca fiind o politica europeana de sine
statitoare in cadrul Tratatul de la Maastricht intrat in vigoare in 1993. Acest fapt a

BD. Kennedy, Form and Substance in Private Law Adjucation, 1976, ,Harward Law
Review”, nr. 89, 1976, p. 1717, a se vedea Si M. Hesselink, 2008, p. 73.

26 M. Hesselink, Studii de drept privat comparat, Editura Themis Cart, Slatina, 2008, p. 73.

T M. Hesselink, op. cit. 2008 p. 74.

2 M. Hesselink, op. cit. 2008 p. 156.

¥ Study Group on Social Justice in European Private Law, Social Justice in European
Contract Law: a Manifesto, ,,European Law Journal”, 2004/16; a se vedea si M. Hesselink op. cit.,
2004, p. 7.
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condus la perceperea acesteia drept vectorul dezvoltarii aqguis-ului comunitar.
Protectia consumatorului a inregistrat o dezvoltare progresiva si stabild, fapt
semnalat prin proeminenta reglementarii acesteia in cadrul directivelor europene.
Pornind de la premisa ca un cetitean european beneficiazd de un prag minim
comun de protectie, indiferent de cetatenie, se configureaza ideea ca protectia
consumatorului este independenta si detasatd de traditia si diversitatea culturala
nationald®’. Aceastd concluzie ridica insi o intrebare legitima: de vreme ce cultura
si traditia statelor membre nu ghideaza protectia consumatorului, atunci ce anume o
calauzeste?

Prin analizd istoricd si sistematicd a actiunilor si opiniilor institutiilor
europene, justitia s-a dovedit a fi valoarea fundamentala care std la baza aquis-ului
contemporan. Justitia in sine reprezintd un obiectiv si un fundament pentru orice
stat de drept, iar in contextul Uniunii Europene aceasta a fost promovata in repetate
randuri, in urma tratatului de la Maastricht, formand astfel o parte integrata din al
treilea pilon ,,cooperarea in domeniul justitiei si afacerilor interne (JAI)”. Trebuie
subliniat ca, desi tratatul face referire la justitie in sens procedural, fapt marcat prin
formele de cooperare judiciard, intelesul notiunii de justitie din cadrul ideologic al
Uniunii este unul mai complex, fapt evidentiat de cea mai recentd iterare a
principiului justitiei, si anume in Cadrul Comun de Referinta.

Libertatea, securitatea, justitia si eficienta sunt principiile fundamentale din
Cadrul Comun de Referinta®'. Acestea creioneaza cadrul ideologic in baza caruia
este dezvoltat si opereaza sistemul juridic construit in Cadrul Comun de Referinta.
In opinia autorilor Cadrului, nu toate principiile sunt pe picior de egalitate®.
Eficienta este privitd ca fiind un principiu mai putin pregnant decat celelalte trei,
fiindca aceasta nu simbolizeaza valori sociale sau idealuri pe care societatea le-a
urmarit de-a lungul timpului. Totusi, ridicarea eficientei la rangul de principiu al
dreptului privat reprezinta acceptarea influentei gandirii americane, care 1n ultimul
secol a revolutionat abordarea dreptului privat printr-o perspectivd economica, iar
nu sociald, cum a facut traditia continentala™.

Trebuie retinut ca principiile prezintd o suprapunere doar partiald, iar uneori
privite prin prisma reglementarilor acestea chiar se contrazic intre ele. Un exemplu
de contradictie exista in cazul interactiunii intre egalitatea in tratament §i protejarea
partilor contractante mai slabe®*.

39 M. Hesselink, op. cit., 2008, p. 154.

3 C.von Bar, E. Clive, H.Schulte-Nélke, Principles, Definitions and Models Rules of
European Private Law: Draft Common Frame of Reference (DCFR), Sellier European law publishers,
Munchen, 2009, p. 16.

32 Idem, p. 60.

3 A. Musy, The Good Faith Principle in Contract Law and the Precontractual Duty to
Disclose: Comparative Analysis of New Differences in Legal Cultures, ,,Global Jurist Advances”,
Volume 1, Issue 1, February, 2001, p. 5.

34 C.von Bar, E. Clive, H.Schulte-Nglke, op. cit., p. 61.
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Desi tratate individual, acestea au propriile lor obiective, ele opereaza citre
aceeasi finalitate, §i anume crearea unui mediu in care libera circulatie a bunurilor
persoanelor si capitalurilor sd fie posibila fara obstacole. Privite in ansamblu,
acestea urmaresc indeplinirea idealului de a promova bunastarea prin incurajarea
oamenilor Tn urmarirea libera a intereselor, in atingerea potentialului, fapt asigurat
prin protectia justitiei contractuale.

Dintre cele patru, libertatea prezintd cea mai mare relevanta practica pentru
dreptul privat, in special in materie contractuala. Securitatea, In contextul dreptului
civil, priveste in special securitatea contractuald care trebuie asiguratd in relatia
partilor. Astfel, prevederile Cadrului sunt de asa natura incat partile sa beneficieze
de remedii pentru a preveni neexecutarea voluntard sau involuntard a obligatiilor
asumate 1n contract, in cazul negocierilor, ori ca in cazul interventiei unor
circumstante neprevizute, desfisurarea si fie in continuare posibila. In aceasti
materie, buna-credintd este folositd ca un mijloc de echilibrare a prestatiilor in
contract, standardele si cerintele de conduitd ale partilor intruchipand astfel
fundamentul loialititii contractuale®.

Pentru a intelege nuanta si implicatiile justitiei ca principiu fundamental al
dreptului privat si ca un factor in armonizarea dreptului european, in cele ce
urmeaza vom trata acceptiunile si teoriile notiunii de justitie, urmand si tratim
acest concept separat.

2.3. Unele teorii privind justitia

Teoria Hayek

Autorul acestei teorii este catalogat ca fiind un sceptic al existentei justitiei
sociale, considerand ca aceasta este lipsitd de un continut determinabil. Hayek a
argumentat cd nu este posibila existenta un model social unde indivizii sa fie
dispusi de buni-voie si-si cedeze din bundstarea personald pentru a ajuta straini.
Aceste gesturi sunt lipsite de un mobil viabil, iar in subsidiar prezintd si un
dezavantaj structural prin aceea cad nu existd ,principii universale care sa o
guverneze, iar si daca acestea ar exista, ar fi imposibil de aplicat™°.

O alta critica adusa justitie sociale a privit implicarea institutiilor statului de
drept. Premisa lansata de Hayek a fost cd pentru a realiza o distribuire egalitard a
resurselor, este necesard interventia activa a guvernului in relatiile sociale,
concluzia fiind cd imixtiunea acestuia in modul de operare al institutiilor private
»ar prezenta riscul transformarii ordinii spontane, specifice societatii libere, intr-o
coalitie de interese organizate™’. Totusi, Hayek a contrabalansat ideea anterioara

35 C.von Bar, E. Clive, H.Schulte-Nélke, op. cit., p. 72.

36 F.AHayek, Law, Legislation and Liberty, vol. 1, London: Routledge & Kegan, 1982, p.
140, a se vedea si A. Parlagi, Jusnomia — justitia sociala ca premisa politica a dreptului, ,,Revista
transilvana de stiinte administrative”, p. 121.

T F.A. Hayek, op. cit., p. 2.
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argumentand ca nici neimplicarea statului nu este de preferat, fiindcd in aceasta
ipoteza riscul neegalititii in sanse subzista™®.

In consecintd, in opinia autorului, desi justitia sociald nu reprezinti un
concept riguros din punct de vedere teoretic si fiindca extremele ideologiei pe care
le sustine devin contraproductive la un nivel global, in esentd aceasta prezintd o
utilitate considerabila prin aceea cd promoveaza inlaturarea inegalitatii de sansa si
previne frauda si inselaciunea in defavoarea celorlalti membri ai societatii>’.

Teoria Rawls

Curentul de gandire sustinut de John Rawls a fost unul dintre cele mai de
seamd cu privire la justitia sociala*’, acesta pornind de la argumentul ci cele mai
rezonabile principii ale justitiei sunt acelea pe care oricine le-ar accepta si pe care
le-ar respecta, in cazul in care ar interactiona de pe pozitii egale.

Teoria asupra justitiei a lui Rawls a fost guvernatd de doud principii

fundamentale, si anume:

1. Principiul conform caruia fiecare individ are in egald masura posibilitatea
de a pretinde existenta unui sistem de drepturi si libertati; sistemul
aplicabil acestuia trebuie sa fie acelasi si pentru ceilalti indivizi.

2. Principiul secund promova ideea céd diferentele sociale si economice pot
exista numai cu respectarea a doud conditii in mod cumulat: in primul
rand, o pozitie sau functie este accesibild in mod egal tuturor, iar in al
doilea rand, inegalitatile sociale trebuie sa fie de asa natura incat sa creeze
un context cat mai favorabil pentru categoriile cele mai nevoiase.

Aceste principii formau un sistem in care cel dintdi principiu se aplica cu
prioritate fata de al doilea. Ulterior, cel de-al doilea principiu a fost impartit in doua
subprincipii, cel al egalitatii de oportunitati si al diferentierii. Cele trei principii se
aplicau la ceea ce Rawls a intitulat ,,structura de baza a unei societati” si desi au
existat fluctuatii privind pozitia ocupatd de dreptul contractelor 1n aceasta structura,
in final s-a ajuns la concluzia ca teoria lui Rawls se aplica i materiei contractuale.
Acesta ar trebui sd reprezinte un sistem care sd imbunatiteasca situatia celui mai
putin avantajat *'.

2.4. Justitia ca principiu de drept privat european

Raportat la politica Uniunii Europene, din punct de vedere terminologic,
prima facie, tratatele fac referire la notiunea de cooperare judiciard, iar nu la
justitia sociald. Insa, revenind la hotirarea de la Tampere, aceasta fiind axata pe o
viziune de ansamblu a dreptului, iar nu pe probleme procedurale, si prin
interpretarea sistematica a sensului de justitie folosit in Constitutia pentru Europa si

3 F A. Hayek, op. cit., p. 160.

3 M.Hesselink, Studii de drept privat comparat, Editura Themis Cart, Slatina, 2008, p. 169.
40 M.Hesselink, op. cit.,p. 171.

1 M.Hesselink, op. cit., p. 172.
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Tratatele Uniunii Europene, s-a ajuns la concluzia ca aceasta utilizeaza notiunea de
justitie sociala**.

Autorii Cadrului Comun de Referintad au catalogat justitia ,,ca fiind imposibil
de masurat, avand limite subiective, in schimb incélcarea justitiei este recunoscuta
si privita cu dispret in mod universal”*. Aplicatiile principiului justitiei in sistemul
Cadrului imbraca urmatoarele forme: asigurarea egalitatii In tratament; interzicerea
persoanelor sa se prevaleze de conduitd lor ilicita, inselatoare sau nerezonabild;
interzicerea profitarii de starea de inferioritate, nesansd sau generozitate a altora;
prevenirea cererilor excesive in mod absolut; si tragerea la raspundere a
persoanelor pentru consecintele propriilor fapte care genereaza risc*. Aceste
aplicatii sunt formulate cat mai general pentru a asigura o convergentd cat mai
cuprinzitoare a institutiilor ntdlnite In dreptul national. Spre exemplu, institutia
prevalarii de propria eroare este prezentad in dreptul romanesc (art. 1212. C.civ),
interzicerea profitarii de generozitatea altei persoane reprezintd un caz distinct de
incapacitate speciala de donatie (art. 990 C.civ). Astfel, ipotezele lansate ca fiind
aplicatii practice ale principiului justitiei prezintd componente specifice justitiei
sociale in forma distributiva, prin aceea ca favorizeaza starea partii mai slabe sau
mai vulnerabile, asigurandu-i astfel oportunitatile necesare pentru a ajunge pe prag
de egalitate cu celelalte persoane.

Au existat si opinii*’ care s-au opus acestei abordari sociale a dreptului,
argumentand n acest sens ca dreptul contractelor nu este un instrument adecvat
pentru justitia distributiva, sarcina ce ar reveni politicii sociale a statului, §i nici nu
este domeniul in care opinia judecatorilor asupra corectitudinii trebuie aplicata.
Totusi 1n ciuda contradictiei care este firesc sd apara in procesul de armonizare a
dreptului statelor membre cu cel european, consideram ca orice disensiune
ideologica sau tehnicd nu e de naturd sd nege caracterul omniprezent al justitiei
sociale In sistemul Cadrului Comun de Referinta. lar acesta din urma, in
concordantd cu gandirea si abordarea sociala a dreptului, prezinta caractere strans
legate de justitia sociald prin conceptele flexibile, normele juridice protectioniste si
valorile pe care le promoveaza.

Acceptarea justitiei sociale ca fiind un factor in politica legislativa a
condus la o usoara controversd dintre standardele teoretice si implementarea in
practica. Astfel, potrivit teoriei lui Artistotel privind justitia sociald, pretul
reprezintd un factor esential in realizarea acesteia, insa dreptul european nu a urmat
acest model in cazul clauzelor abuzive, domeniu in care caracterul abuziv este
independent de valoarea contraprestatiilor partilor, ci se axeaza pe ideea de
informare si autonomie a partilor*.

2 M. Hesselink, op. cit., 2008, p. 167.

4 C.von Bar, E. Clive, H.Schulte-Nélke, op. cit., p. 72.

* Ibidem.

*H. Collins, Standard Contract Terms in Europe: A Basis for and a Challenge to European
Contract Law, Editura Kluwer Law, 2008, p. 56.

46 M. Hesselink, Common Frame of Reference & Social Justice, Centre for the Study of
European Contract Law Working, ,,Paper Series”, No. 2008/04, p. 259.
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Limitari ale aplicarii justitiei sociale in dreptul european derivd si din
contradictia cu normele deja existente in dreptul statelor membre. Acest lucru este
de inteles, din moment ce dreptul privat european reuseste sa imbine o serie de
factori de influentd, si anume ideologiile legislative si obiectivele comunitare
economice si sociale.

2.5. Buna-credinta ca instrument de justitie sociala

Urmarind evolutia in timp a conceptului de buna-credintd si functia pe care a
dobandit-o in cadrul relatiilor sociale, ni se pare oportun sd ne concentram analiza
asupra rolului pe care aceasta 1l ocupa in cadrul dreptului privat european, si anume
ca instrument de realizare a justitiei sociale®’.

In cursul ultimului secol doctrina a sesizat o schimbare de cultura in ceea ce
priveste principiile de drept privat care sunt reprezentative pentru relatiile
contractuale, in spetd libertatea contractuali*® si autonomia vointei partilor. La
nivel universal, aceste doud principii nu au pierdut din suveranitate in dreptul
privat, ca urmare a consoliddrii unor instrumente de justitie sociald cum ar fi
buna-credintd sau rezonabilitatea. Astfel, s-a putut observa cum libertatea
contractuala si forta obligatorie a contractului erau limitate In beneficiul aparitiei
unor institutii precum obligatia de informare, obligatia de cooperare si obligatia de
diligenta fata de interesele celeilalte parti (duty of care), menirea acestora fiind de a
proteja partile contractate mai slabe de eventuale nedreptiti*’. Doctrina romani
vine in sprijinul acestei idei prin sustinerea ideii cd ,,principiul libertatii
contractuale nu existd decat in limitele bunei-credinte’.

Realitatea in mediul juridic de astdzi este ca nu doar legiuitorul influenteaza
functionarea dreptului privat. Este evident ca 1n secolul XX, in multe state membre,
judecatorii au fost cei mai mari promotori ai justitiei sociale, iar acest lucru e
realizat prin aplicarea in practica a unor institutii flexibile, de naturd sa se adapteze
la evolutia nevoilor sociale, in spetd buna-credinta si rezonabilitatea.

Aceasta tendintd reprezintd rdspunsul oferit de catre domeniul juridic la
situatiile complexe care au survenit ca urmare a dezvoltarii economiei si a relatiilor
comerciale. Domeniile de nisd, prin specificul lor, beneficiazd de reglementari
exprese, foarte tehnice si cu o tendintd de a aborda exhaustiv problemele din
practica. insd, beneficiile acestui fenomen sunt limitate, fiindca, daca regle-
mentarea reprezintd regula, in mod inevitabil exceptia lipsei unui text sau a unei

T M. Hesselink, op. cit., p. 267.

8 M. Uliescu, Principii directoare ale dreptului european al contractelor, in volumul Dreptul
romdnesc in contextul exigentelor Uniunii Europene, Editura Hamangiu, Bucuresti 2009, p. 3. Este
reiteratd interactiunea dintre buna-credintd si libertatea contractuald in sensul in care acestea sunt
receptionate in dreptul european, afirmandu-se cd ,aplicarea principiului libertatii contractuale
presupune o aplicare directd, in sensul libertatii partilor de a incheia contractul si de a-i determina
continutul, sub rezerva bunei-credinte si a respectarii dispozitiilor legale imperative.”

49 M. Hesselink, CFR & Social Justice, Sellier European Law Publishers, 2008, p. 13.

O M. Uliescu, op. cit., p. 9.
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proceduri va conduce la un blocaj in aplicarea legii. Concluzia este cd nu e necesar
sd existe un text dedicat pentru fiecare situatie, fiindca practic este contraproductiv
si imposibil din punctul de vedere al tehnicii legislative. in schimb, folosirea unor
institutii flexibile si generale poate fi suficientd pentru a suplini lipsa de
reglementare. Coordonatorul comisiei care a redactat Principiile de Drept European
al Contractelor, Ole Lando a afirmat ca ,,articolul 1:201 PECL®! reprezintd un
principiu cu intindere globald care este la indeména instantei cand aceasta doreste
sd aplice standardele justitiei sociale, desi nu beneficiaza de un text specific spetei
care i-a fost Tnaintata”.

Curentul de gandire contrar a sustinut cd buna-credintd nu trebuie sd fie un
principiu omniprezent care sd permitd controlarea tuturor relatiilor sociale, iar
finalitatea acestuia ar trebui sa se rezume acceptiunii ca buna-credintd presupune ca
o parte nu trebuie sa actioneze impotriva intereselor alteia intr-o manierd in care
nicio alta persoani rezonabild n-ar face-0™>.

In aceastd dezbatere ideologica, doctrina romana a optat in sensul calificarii
bunei-credinte ca fiind ,,0 institutie omniprezenta in raporturile de drept civil, care
determind numeroase efecte juridice 1n caracterizarea principiului loialitatii
contractuale, poate sd fie un ,bun comportament contractual”, cu alte cuvinte,
buna-credinti si fie o norma de comportament’’.

Raportandu-ne la tari in care buna-credintd in materie contractuald are un
istoric insemnat, cum ar fi Germania si Olanda, vom remarca deschiderea doctrinei
tarilor respective catre argumente de natura sociologicd sau economica §i nu strict
juridice, fiindcad buna-credintd in tarile respective reprezintd deja un principiu
consacrat, problematica nefiind plasatd asupra existentei sau naturii rolului sau, ci
asupra intinderii.

Motivul pentru care aceastd problemd prezintd actualitate este dat de
curentul de uniformizare a dreptului european la nivelul statelor membre, care in
momentul de fatd se manifesta prin accelerarea evolutiei legislatiei interne. Asadar,
bunei-credinte i s-au atribuit functii care in realitate reprezinta sarcini ce trebuie
urmate de catre instantd in procesul de aplicare a unui set de reguli abstracte la
cazuri concrete. Functiile bunei-credinte sunt de interpretare, completare §i
corectare a regulilor abstracte, pentru a evita crearea unei situatii injuste. Aceste
functii servesc principiului securititii contractuale®® prin aceea ¢ o parte intr-un
contract este indreptatitd sd se bazeze pe conduita celeilalte parti, atata timp cat
aceasta se supune exigentelor bunei-credinte; Tn schimb aceastd vocatie a
conceptului de buni-credintd nu se rezumd doar la facilitarea securitdtii
contractuale, si intrd in domeniul justitiei.

3! Corespondentul art. 1170 C. civ romén.

52 H. Bale, General clauses and specific rules in the Principles of European Contract Law:
the ‘Good Faith’ clause’, in culegerea de lucrari S. Grundmann, D. Mazeaud, General Clauses and
Standards in European Contract Law, Editura Kluwer Law International 2006, p. 208.

53 Ibidem.

54 C. von Bar, E.Clive, H. Schulte-Nélke, op. cit., p. 14.
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Buna-credintd este reglementata de articolul I-1:103 din Cadrul Comun de
Referintd, conform caruia ,,expresia buna-credinta §i practica corecta se referd la un
standard de conduitd care este caracterizat prin onestitate, deschidere si
consideratie fatd de interesele celeilalte parti la tranzactie sau relatiei in cauza”.
Coreland cu ideea de justitie sociald, sesizdm dorinta legiuitorului european de a
proteja partile una de alta prin impunerea unei conduite mutual benefice, care ajuta
in mod special partii contractante slabe, care nu este In masura sa aiba experienta
sau cunostintele necesare pentru a-si apara propriul interes.

Alineatul 2 particularizeazd buna-credintd in forma intdlnita de obicei 1n
etapa precontractuald unde ,.este considerat contrar bunei-credinte ca o parte sa se
comporte neconsecvent fata de declaratiile sale anterioare cand cealaltd parte s-a
bazat pe aceste gesturi iar acest lucru a actionat in detrimentul sau”. Intalnim,
asadar, o aplicatie a principiului justitiei” care fundamenteaza raspunderea
contractuald pe temeiul interzicerii persoanelor de a se prevala de conduitd lor
ilicitd, inselatoare sau nerezonabild fatd de cealaltd parte. Aceasta din urma s-a
bazat pe prezumtia cd partea raspunzatoare actioneaza cu buna-credintd si in
contextul loialitatii contractuale, astfel nu avea motiv sd nu creada ca elementele
negociate sau promise n-ar fi respectate. Aceastd idee are incidentd in prevenirea
conduitei unei persoane de a profita de alta sub forma fraudei, constrangerii sau
amenintarii®, acestea fiind similare cu dolul si violenta ca vicii de consimtimant.

3. Concluzii

Modelul juridic propus prin Cadrul Comun de Referintd reprezintd o
combinatie a unei pluralititi de ideologii politice si sociale. in ciuda dificultitii in a
identifica o singura caracteristica ca fiind predominantd, acesta reuseste sa satisfaca
intr-o mare masura dimensiunea sociald pe care o are dreptul in Europa, iar in
subsidiar reuseste sa introduca eficienta si abordarea economica in stiinta dreptului.
Raportat la principiile fundamentale de drept privat, recunoasterea libertatii si
securitdtii constituie valori firesti pentru orice societate democratica, in schimb
dezvoltarea si sporirea pregnantei justitiei ca principiu de drept privat reprezintd o
optiune strategica novatoare de real succes. lar prin reglementarea bunei-credinte
in art. 1170 C. civ in materia negocierilor, cat si aparitia incidentala in alte institutii
de drept, putem sa remarcam si sd sprijinim opinia cd avem de a face ,,cu alinierea
Codului civil romén la tendintele europene in materia contractului™’.

Privind in ansamblu, justitia se dovedeste a fi o modalitate reusitd de a
accelera si facilita armonizarea dreptului european, datoritd lipsei de controversa
asupra importantei §i functiei pe care aceasta o serveste in viata si activitatea
cetatenilor europeni, iar institutiile prin care aceasta este implementatd si
promovatd in practicd reprezintd un progres incontestabil, din punct de vedere
tehnic, pentru sisteme de drept precum cel romanesc.

35 A se vedea supra subsectiunea 2.4.

56 C. von Bar, E.Clive, H. Schulte-Nélke, op. cit., p. 86.

5" M. Uliescu, Buna-credintd in noul Cod civil, in volumul Justitie, stat de drept si culturd
Jjuridicad, Editura Universul Juridic, Bucuresti, 2009, p. 364.



Recenzii

Ewald Filler, Commercial Mediation in Europe
(Medierea comerciald in Europa)
Wolters Kluwer, 2012, p. 436

Commercial Mediation in Europe constituie o aparitie editoriala de real
interes pentru cititorul roman, cu deosebire astazi, in contextul adoptarii noilor
norme privind obligativitatea informadrii privind avantajele medierii. Potrivit
actualelor reglementari romanesti, o astfel de informare poate fi facuta in prezent
(ca urmare a adoptarii Ordonantei de Urgentd a Guvernului nr. 4/2013 privind
modificarea Legii nr. 76/2012 pentru punerea in aplicare a Legii nr. 134/2010
privind Codul de procedurad civild, precum si pentru modificarea si completarea
unor acte normative conexe) si de catre judecatori, procurori, consilieri juridici,
notari §i avocati, impreund cu partile dintr-un conflict. Astfel, potrivit art. 2 alin. 1
indice 3 din cuprinsul noii Legi a medierii, ,,efectuarea procedurii de informare
asupra avantajelor medierii poate fi realizatd de catre judecator, procuror, consilier
juridic, avocat, notar, caz in care aceasta se atesta in scris”.

Dar care sunt propriu-zis aceste avantaje ale medierii, cu privire la care legea
obligd informarea partilor? Lucrarea Commercial Mediation in Europe reprezinta
un ghid extrem de util din acest punct de vedere, permitand intelegerea deplina a
acestor avantaje, In contextul mai larg al utilizarii acestui mod de solutionare a
litigiilor in intregul continent european.

Scopul declarat al lucrarii este acela de a ilustra diversitatea de stiluri si
abordari ale medierii in cateva dintre cele mai reprezentative state europene, sub
aspectul succesului utilizarii mijloacelor alternative de solutionare a conflictelor.
Autorul realizeaza astfel un interesant studiu comparativ. Lucrarea nu se
margineste nsa sa prezinte modalitdtile concrete de realizare a medierii comerciale,
ci ambitioneaza s ofere cititorului — client potential, jurist, mediator — un set de
experiente fundamentate, care sd 1i permitd acestuia identificarea celor mai
fructuoase dintre variantele oferite de diferitele sisteme de drept al afacerilor.

Cercetarea de drept comparat Iintreprinsda de Ewald Filler acopera
problematica medierii in Austria, Germania, Franta, Anglia, Scotia, ca si in tarile
nordice (Danemarca, Norvegia, Suedia, Finlanda), urmarind punctul de plecare in
medierea intreprinsd in fiecare dintre aceste sisteme, metodele de lucru ale
mediatorilor si rezultatele obtinute de catre acestia. Autorul isi Intemeiaza
cercetarea pe o analiza empirica, utilizind metoda chestionarului.

Alegerea modelelor studiate are ca obiectiv acoperirea sistemelor romanic,
germanic, nordic si de common law, cu scopul realizarii unui tablou cat mai
complet al standardelor europene in materie.

STUDII SI CERCETARI JURIDICE, an 2 (58), nr. 3, p. 353—356, Bucuresti, iulie — septembrie 2013
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Ewald Filler urmareste astfel o schema fixa de analiza, parcurgand fara a se
abate un set de intrebari la care raspunsul (furnizat de un numar semnificativ de
mediatori din cadrul fiecdrei tiri europene analizate) este determinat atit de
contextul economic si juridic, cat si de traditiile specifice fiecarui sistem.

Majoritatea mediatorilor intervievati (deoarece lucrarea a fost elaborata pe baza
marturiilor unui numar semnificativ de mediatori din cadrul sistemelor amintite) au
subliniat importanta medierii in cazul conflictelor trans-frontiere, unii insistand asupra
utilitatii acesteia cu deosebire n cazul comerciantilor din vechile state membre, in
raport cu cei ce isi desfagoara activitatea in spatiul noilor state membre.

De la caracteristicile personale ale mediatorului si pana la optiunea clientilor
de a se adresa acestuia, lucrarea cuprinde si o serie de observatii de naturd
psihologica, indispensabile unei abordari complete a temei.

Alaturi de aspectele de natura psihologica, lucrarea abordeaza si elemente de
management, investigdnd (prin intermediul chestionarelor la care au raspuns
mediatorii intervievati) masura in care medierea proiectiva, destinatd anticiparii
unor viitoare posibile conflicte §i solutionarii acestora pe cale amiabild ar putea
reprezenta o manierd manageriala modernd de conducere a afacerii. Medierea
proiectivd este vazuta ca un instrument de prevenire a conflictelor, o forma
profilactici de mediere care, desi aflatd pe intreg teritoriul european abia la
inceputul aplicarii practice cunoaste deja o anume expansiune teoretica.

Procesul insusi de mediere formeaza apoi obiectul unui interesant demers
investigativ, abordarea (din nou pragmatica) a autorului incercadnd sd pund in
lumina ce anume se poate obtine, Tn mod concret, in finalul procesului de mediere.
In cadrul schemei de analizd — repetate, cum ardtam, pentru fiecare dintre sistemele
investigate — sunt evidentiate trasaturile distinctive ale medierii comerciale in
raport cu cea de drept al familiei, rezervele (retinerile) unora dintre comercianti in
raport cu medierea si modalitatea de surmontare a acestor dificultati de cétre
mediator si de catre sistemele de solutionare alternativa a disputelor, ca si viitorul
presupus al medierii in fiecare dintre sistemele analizate.

Sub aspect procedural, se pare cd experienta celor mai multi dintre
mediatorii intervievati inclind spre participarea partilor ,,fatd in fatd”, si nu prin
modalitati electronice de comunicare. Acestea din urma, din pricina caracterului lor
mai curand impersonal, nu permit crearea unei anume empatii de care mediatorul
se foloseste 1n cautarea modalitatii de detensionare a relatiei. Tot astfel, multi
dintre mediatori afirma utilitatea prezentei personale a comerciantilor aflati in
litigiu, participarea doar a avocatilor acestora neducand indeobste la efectul scontat.

Lucrarea in sine constituie o pledoarie pentru utilitatea medierii. Autorul
subliniazd avantajele acesteia prin raportare la dezavantajele solutionarii
jurisprudentiale a litigiilor: riscurile asociate, costurile anticipate si cele neasteptate,
timpul pierdut in rezolvarea cazului, ca si rezultatul Insusi, ce invariabil imparte
partile in invingatori si invingi. Astfel de dezavantaje nu se intdlnesc in cazul
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medierii, ceea ce face, aratd autorul, ca tot mai multi dintre managerii europeni sa o
prefere unei solutionari ,,clasice”, anume in instanta, a litigiilor.

In plus, medierea comerciald prezinta si avantajul — fundamental in lumea
comerciald — al confidentialititii, ca si posibilitatea asigurdrii unui ritm de
solutionare a litigiilor cu care instantele de judecatd nu pot concura.

Lucrarea de fatd constituie asadar o prezentare a rosturilor medierii — iar
aceasta nu numai in raport cu solutionarea litigiilor de catre instanta de judecata,
dar si in raport cu celelalte modalitati de solutionare a acestora, cum sunt
concilierea directd si arbitrajul. Ea poate constitui un foarte util indreptar atat
pentru mediatori cat si pentru celelalte persoane indrituite in prezent sa informeze
cu privire la avantajele medierii (judecator, procuror, consilier juridic, avocat,
notar), cu scopul sistematizarii modalitatii concrete in care aceasta se poate pune in
slujba partilor aflate in conflict.

Pe de alta parte, desi — oarecum ,,caznit” — autorul admite cd medierea nu
poate fi singura solutie, iar uneori nici macar cea mai buna dintre solutiile posibile,
Ewald Filler o prezinta de pe pozitii mai curand partizane, obnubildnd unele dintre
dezavantajele indiscutabile ale acesteia. De altfel, este locul sé precizdm ca acesta a
fost chiar unul dintre reprosurile aduse initial noilor norme de drept procesual civil,
care conditioneazd admiterea actiunii de informarea privind avantajele medierii:
dacd aceasta ar fi fost facuta exclusiv de catre mediator, ea ar fi putut reprezenta o
pledoarie ,,pro domo”. latd de ce, modificarea intervenitd prin Ordonanta de
urgenta a Guvernului nr. 4/2013 poate fi socotitd binevenita.

Revenind la lucrare, trebuie ardtat cd unul dintre miturile spulberate de
cercetarea Intreprinsa de citre Ewald Filler este acela ca medierea ar constitui o
solutie de tip win — win. Dimpotriva, dacad una dintre parti pleacd socotind ca a
platit prea mult, in timp ce cealaltd pleaca socotind ca a primit prea putin — este de
presupus ca medierea a constituit un succes!

Intr-o lume in care afacerile se internationalizeazi continuu, informarea
privind specificul medierii eventualelor conflicte intre comerciantii de pretutindeni
din Europa prezinta o utilitate neincetat reafirmatd. Si intr-adevar, in baza
depozitiilor mediatorilor intervievati, autorul considerd ca reprezintd un imperativ
promovarea medierii profesioniste.

Concluzia lucrarii, formulatd de asemenea pe baza nenumaratelor depozitii
ale mediatorilor europeni, este aceea cd medierea, ca metodd alternativa de
solutionare a conflictelor, a parcurs un drum lung si a evoluat practic continuu. Ea
este nsa departe de a-si fi atins potentialul de dezvoltare. Insuficient cunoscuta si
aplicata, acest instrument de solutionare extrajudiciard a disputelor rdimane pusa in
umbra de raspandita opticd ,,am dreptate, deci nu am nevoie de mediere”.

Medierea apare asadar, in viziunea lui Ewald Filler, dar mai ales a
mediatorilor pe ale céror depozitii si-a Intemeiat acesta analiza, ca o modalitate
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predilectd a managerului de maine de rezolvare a disputelor, prin mentinerea
partilor departe de instanta, in Incercarea identificarii de solutii orientate nu spre
trecutul conflictual, ci spre viitorul de colaborare dintre acestea. Or, mai ales in
mediul de afaceri o astfel de cale — rapida, accesibila si confidentiala — constituie,
fara indoiala, o optiune inteleapta.

Raluca Dimitriu"

' Prof.dr., cercetator stiintific gr. I, Institutul de Cercetari Juridice ,,Acad.Andrei Radulescu”
al Academiei Romane; e-mail: raluca.dimitriu@cig.ase.ro



Robert Thompson, Sinclair on Warranties and Indemnities
on Share and Asset Sales
(Sinclair despre garantii $i despagubiri cu privire la vanzarea de actiuni si active)
editia a VIII-a, Sweet&Maxwell, Londra, 2011, p. 552

A opta editie a lucrarii Sinclair on Warranties and Indemnities on Share and
Asset Sales ofera o privire de ansamblu asupra unor probleme esentiale aparute in
practica, cu privire la metodele de securizare ce pot fi utilizate in cazul vanzarii de
actiuni si active ale societatilor, avand in vedere mai ales spetele de referinta din
dreptul englez. Constituind un ghid practic, aceasta cuprinde cadrul istoric si modul
de functionare a garantiilor si despagubirilor — cu deosebire in sistemul de common
law. Avand 1n vedere contextul international al tranzactiilor ce se perfecteaza in
prezent, lucrarea reprezintd un instrument important in intelegerea etapelor pe care
un practician trebuie sa le parcurgd inaintea semnarii unui contract de vanzare de
actiuni si active, inclusiv modele de pregatire a unor etape specifice unui proces de
due diligence.

Lucrarea abordeaza problema securizarii tranzactiilor de vanzare de actiuni
sau active intr-o manierd pragmatica, pundnd accentul in special pe practica
judecitoreasca. Intr-adevar, odatid cu dezvoltarea jurisprudentei in materie, s-au
impus noi prioritati ale cercetdrii in domeniu, cum ar fi, de pilda, implicatiile
fiscale ce apar in cadrul operatiunilor de vanzare de actiuni sau active. In ciuda
unor transformari semnificative ale problematicii garantiilor si despagubirilor in
contractele de vanzare de actiuni si active, constatate atit de specialisti cat si de
partile implicate in astfel de contracte, principalele mecanisme de protectie a
echilibrului contractual se mentin insa intr-o manierd adaptata realitdtilor curente.

Lucrarea este structuratd in treisprezece sectiuni, respectiv: History and
Function of Warranties and Indemnities (Istoria si functiile garantiilor si
despagubirilor), Parties (Partile), Rights and Liabilities (Drepturi si raspundere),
General Points Relating to Warranties (Generalitati privind garantiile), Taxation
Warranties (Garantiile fiscale), Property Warranties (Garantii privind Proprietatea),
Typical Long Commercial Warranties on Share Sale (Garantii comerciale pe
termen lung tipice vanzarii de actiuni), Warranties and Indemnities on the Sale of a
Business (Garantii $i despagubiri in cazul vanzarii unei afaceri), Disclosure Letters
(Scrisori de informare), Tax Covenant and Tax Limitations (Obligatii fiscale si
limitari fiscale), Limitation and Risk Transfer (Limitari ale riscului si transferul
riscului), Completion Accounts (Conturi de inchidere) si Valuation (Evaluarea).
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Prima sectiune, dupa cum reiese si din titlul acesteia, trateaza cadrul general
al garantiilor si despagubirilor. Prima parte a acestei sectiuni se concentreaza cu
precadere asupra problemei garantiilor si asupra rolului acestora in cazul
contractelor de vanzare de actiuni §i active. Sectiunea continud cu prezentarea
originilor institutiei despagubirilor, aratand faptul cd existenta garantiilor s-a
dovedit in timp neindestuldtoare pentru cumpdrator, in practica aparand si situatii
in care cumparatorul suferea anumite prejudicii ce nu erau acoperite de institutia
garantiilor. Desi garantiile si despagubirile vizeaza laturi diferite ale contractelor,
aceste doua institutii ajung sa conveargd in cadrul mecanicii contractuale. Prima
sectiune se incheie cu o prezentare din punct de vedere istoric a etapelor
precontractuale si a rolurilor pe care le au in aceasta faza partile viitorului contract.

Sectiunea a doua are in vedere partile implicate in procesul de vanzare si
dreptul fiecireia dintre acestea de a primi garantii sau despagubiri. In prima parte
se analizeaza tipurile de vanzatori §i In acest sens au fost avuti in vedere titularii de
actiuni (i) persoane fizice, (ii) persoane juridice, (iii) membrii ai organelor de
conducere ai societdtii, (iv) fiduciari (,trustee”). Cea de-a doua parte a analizei are
in vedere principalele tipuri de cumparatori printre care (a) cei ce subscriu actiunii
in cadrul unei oferte publice sau pe o piatd reglementata, (b) membrii ai organelor
de conducere ai societatii, (c) actionarii existenti, precum si mijloacele contractuale
pe care le are cumpdratorul la indemana pentru a executa garantiile.

Cea de-a treia sectiune are in vedere in special situatiile negative ce pot
interveni in legiturd cu contractul de véanzare. In acest sens sunt analizate
incélcarea obligatiilor de garantie sau efectuarea unor declaratii false pentru a
determina cealalta parte sd incheie contractul. De asemenea, aceastd sectiune
prezintd si posibilele remedii de care partile se pot folosi pentru a mentine
contractul in fiintd, in situatia unor astfel de incélcari. Sectiunea se incheie cu o
analizd a implicatiilor fiscale aplicabile platilor efectuate in cazul executarii
garantiilor sau Incasarii despagubirilor rezultand din contractul de vanzare de
actiuni sau de vanzare a afacerii.

Sectiunea a patra a lucrdrii se axeaza in principal pe problematica
obligatiilor celui ce oferd garantia precum si pe garantiile inerente titlului de
proprietate transferat. In aceasti sectiune este analizatd posibilitatea limitarii in
timp a garantiilor precum si limitele si nivelul informatiilor pe care vanzatorul ar
trebui sau ar putea sé le ofere cu privire la bunul instrainat.

Sectiunile cinci, zece si doisprezece ale lucrdrii abordeaza aspectele fiscale
ale operatiunilor de vanzare de actiuni si active. in cadrul acestor sectiuni accentul
este pus pe implicatiile fiscale pe care le poate impune oferirea de garantii sau
despagubiri, precum si limitele obligatiilor fiscale ce revin fiecareia dintre partile
contractante.

Cea de-a sasea sectiune a lucrarii abordeaza pe larg problema garantiilor cu
privire la titlul de proprietate transmis. Rolul garantiilor — in acest caz particular —
este prezentat intr-o maniera sistematicd pornindu-se de la scopul si tipurile de
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mecanisme de garantare a proprietdtii, continudndu-se cu etapele ce trebuie
parcurse pentru analiza titlului transmis si incheind cu situatii practice cu privire la
vanzarea de actiuni §i terenuri.

Sectiunile sapte si opt ale lucrarii abordeaza problema garantiilor comerciale
pe termen lung, tipice vanzirii de actiuni precum si problema garantiilor si
despagubirilor tipice instrainarilor de afaceri (sale of business). In opinia autorului,
mecanismele de garantare care pot fi construite in cadrul unei vanzéri de actiuni
este practic infinit. Cu toate acestea este important de ales mecanismul cel mai
potrivit de garantare intr-o atare tranzactie, altminteri existand riscul ca vanzatorul
sd blocheze tranzactia dacd nu doreste s isi asume riscul garantarii cu privire la
anumite parti ale tranzactiei, sau considera ca anumite parti ale tranzactiei au fost
deja garantate prin alte mecanisme contractuale. Recomandarea autorului in acest
caz este ca garantiile sa fie grupate — pentru fiecare parte a tranzactie ce se doreste
a fi garantatd. Spre deosebire de garantiile specifice vanzarii de actiuni, in cazul
sale of business cumparatorul va dori sd preia cit mai putine dintre obligatiile
afacerii preluate. Prin urmare, In acest caz, cumpdaratorul va fi mai degraba
interesat sa obtina eventuale despagubiri de la vanzator In detrimentul garantiilor.

De asemenea, lucrarea abordeaza si problema riscurilor pe care cumparatorul
le preia in mod obligatoriu.

In sectiunea a noua — in care se pune in discutie tema scrisorilor de
informare — se trateazd o problema specificd vanzarilor de actiuni. Astfel,
scrisoarea de informare reprezenta in trecut o practicd precontractuald prin care
vanzatorul il informa pe cumpdritor cu privire la activele ce urmeaza a fi
achizitionate. In prezent insd, continutul scrisorii de informare a fost inclus in faza
contractuala, aceasta reprezentdnd baza pentru reprezentirile pe care le da
vanzatorul. Rolul reprezentarilor in contract este de a identifica acele aspecte de
fapt si de drept care au fost avute in vedere de parti la momentul la care au decis sa
intre in contract. In cazul in care o reprezentare s-ar dovedi neadevirata, partea
defavorizatd de aceasta ar putea invoca viciul erorii pentru a cere anularea
contractului.

In cadrul sectiunii a unsprezecea, lucrarea analizeazi problema limitarii
riscurilor si a raspunderii. In opinia autorului, cu toate ¢a in cadrul unei vanzarii in
mod ideal nu ar trebui sd existe niciun fel de limitare a raspunderii vanzatorului,
acest lucru este imposibil 1n practica. Pentru a realiza un echilibru Intre beneficiile
obtinute de parti si raspunderea acestora, autorul propune un model de clauza de
limitare a raspunderii.

Nu in ultimul rand, pentru a se putea stabili un mecanism contractual de
garantare si despdgubire, se subliniazd necesitatea unei evaluari a actiunilor si
activelor ce urmeazi a face obiectul vanzirii. In acest sens, ultima sectiune a lucririi
prezentate cuprinde o serie de metode si tehnici prin intermediul cérora activele sau
actiunile vandute pot fi evaluate. Prin urmare, in aceastd sectiune, autorul are trei
propuneri de evaluare si anume: (i) metoda activelor nete, (ii) metoda multiplului
incasarilor istorice si (iii) metoda fluxurilor de numerar actualizate.



360 George Chiocaru 4

In concluzie, lucrarea mai sus prezentati, reprezinti un instrument esential in
activitatea oricarui profesionist confruntat cu problema vanzarii de actiuni §i active.
Mai mult, avand in vedere cd analiza prezentatd mai sus porneste de la o clauza
contractuald predefinita, propusd de autor, aceasta poate usura si reduce in mod
semnificativ timpul alocat redactarii unui contract de vanzare de actiuni si/sau
active. In sfarsit, trebuiec semnalat ca lucrarea Sinclair despre garantii si
despagubiri cu privire la vanzarea de actiuni §i active prezinta In anexele sale si
alte exemple sau precedente utile in cadrul procedurilor precontractuale sau post
contractuale.

George Chiocaru *

* Doctorand, Academia de Studii Economice, Bucuresti.; e-mail: juridic_institut@yahoo.com.



Cronici

CEA DE-A XVI-A EDITIE A ZILELOR JURIDICE FRANCO-ROMANE
Institutul de Cercetari Juridice ,,Acad. Andrei Radulescu” al Academiei Roméane
si Societatea de Legislatie Comparata (SLC) din Paris

(Bucuresti, 31 mai — 1 iunie 2013)

Aula Academiei Romane a gazduit, intre 31 mai si 1 iunie 2013 o noua editie, cea de-a XVI-a,
a Zilelor juridice franco-romdne organizatd de Institutul de Cercetari Juridice ,,Acad. Andrei
Rédulescu” al Academiei Romane (ICJ) si Societatea de Legislatie Comparata (SLC) din Paris. Au
luat parte, pe langad participantii directi francezi si romani la lucrdri, reprezentanti ai Ministerului
Justitiei, Uniunii Juristilor din Romania, Consiliului Legislativ, judecatori ai Curtii Constitutionale a
Romaniei, Inaltei Curti de Casatie si Justitie, membrii ai Ambasadei Frantei la Bucuresti, cadre
didactice si studenti ai facultatilor de drept din capitald si din tara.

Initiate In 1967, un an 1nainte de vizita istorica iIn Romania, din mai 1968, a Presedintelui
francez, Ch. De Gaulle Intdlnirile ... devenite din 1980 Zilele juridice ... reprezinti cea mai
indelungata si persistentd forma de colaborare intre juristii din cele doua tari. De-a lungul celor 46 de
ani de desfasurare (cu o intrerupere fortata intre 1983 si 1992) ele au reusit sd promoveze un dialog
fructuos intre reprezentantii tuturor sectoarelor juridice relevante — universitar, de cercetare stiintifica,
judiciar administrativ etc. — iar prin contributiile importante ale personalitatilor participante au oferit
numeroase propuneri si solutii pentru reglementarea juridica si practica sociala.

Dupa alocutiunile de deschidere rostite de prof. univ. dr. Mircea Dutu, directorul ICJ si
dr. Timothée Paris, Secretar general al SLC, au luat cuvantul acad. Dan Berindei, vicepresedinte al
Academiei Romane si dr. Vlad Constantinesco profesor emerit la Facultatea de Drept din Strasbourg,
decan al Facultatii de Drept Comparat din aceeasi localitate.

in interventia sa distinsul istoric roman a evocat multiplele fatete ale relatiilor culturale
traditionale romano-franceze in epoca modernd, rolul influentei franceze asupra crearii institutiilor si
legiuirilor statului roman unitar, evolutia raporturilor bilaterale din aceastd perspectiva, ilustrand
astfel fundalul general de desfasurare a indelungatelor raporturi bilaterale in domeniul dreptului, care
cunosc o importanta continuare prin Zilele juridice. La randul sau, prof. Vlad Constantinesco a
abordat o tema de mare actualitate: cea a patrimoniului constitutional european in curs de formare, cu
afirmatii tot mai viguroase si evidente deopotrivd in planul reglementarilor constitutionale si
practicilor politico-juridice ale statelor continentului nostru, in conexiune directd cu dezvoltarea
constructiei unional-europene.

Asa cum ardta prof. Mircea Dutu, in cuvantul sau introductiv, tema adoptatd pentru actuala

intalnire, Patrimoniul, ilustreaza aceasta deschidere spre universalitate in continuarea traditiilor
comune. Conceptul juridic de patrimoniu este binecunoscut privatistilor, care il considerd unul dintre
fundamentele dreptului bunurilor. Urmas al patrimonium-ului din dreptul roman, notiunea de
patrimoniu — rdmasa pentru mult timp in afara dreptului datoritd lipsei sale de precizie — a fost
conceptualizatd in Germania si Franta la finele secolului XIX si s-a impus, apoi, ca un concept juridic
fundamental al dreptului privat. A patruns, treptat, cu particularitati si cu o semnificatie mai mult sau
mai putin figurativa si in alte ramuri ale dreptului. In acest mod a luat nagtere conceptul de patrimoniu
comun si a evoluat pand la cel de patrimoniu comun al umanitatii, patrimoniul natural si cultural,
care se manifesta, astdzi, ca vectori ai mondializarii.
Pastrandu-se intr-o anumitd masurd abordarea care porneste de la diviziunea fundamentald in drept
privat si drept public, comunicarile prezentate au urmarit tenta comparatistd, marcand deopotriva
notiuni §i concepte, dar si reglementéri concrete in evolutie si adaptare, sub spectrul jurisprudentei si
cel al analizei teoretice.
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In cadrul tematicii aferente fundamentelor §i mizelor notiunii de patrimoniu au prezentat
comunicari: prof. univ. dr. Flavius Antoniu Baias, decan al Facultatii de Drept a Universitatii din
Bucuresti (Patrimoniul persoanei intre certitudinea unitdtii si evidenta divizibilitdtii), Marie-Aimée
Latournerie, presedinte de sectie onorific al Consiliului de Stat al Frantei (Abordare istorica si
comparatista a notiunilor de patrimoniu §i inalienabilitate), Thomas Perroud, conf. univ. la
Universitatea Paris-Est Créteil (Fundamentele domenialitatii publice in SUA: notiunea de public
trust), Mircea Dan Bob, conf. univ. dr. la Facultatea de drept a Universitatii ,,Babes-Bolyai” din Cluj-
Napoca (Bunurile extrapatrimoniale la dimensiuni patrimoniale), Marion Cottet, conf. univ. la
Universitatea din Main (Patrimonializarea drepturilor in regimurile matrimoniale) si Judit Rochfeld,
prof. univ. la Universitatea Paris II Assas (Patrimoniu si demnitate).

Sectiunea consacrata problematicii Patrimoniul: un bun comun? a cuprins, mai intai, subiectul
patrimoniului institutiilor publice, prin doua comunicari: Patrimoniul statului versus patrimoniul unitatilor
administrativ-teritoriale (prof. dr. Dana Tofan, cercetdtor stiintific principal gr. I al ICJ) si, respectiv,
Valorizarea patrimoniului istoric al institutiilor culturale in Franta si Marea Britanie (prof. Aurelien
Antoine, Universitatea din Saint-Etienne). Temei patrimoniului umanitatii i s-au circumscris doud
interventii: Domeniul public in Franta: patrimoniu ori res communis? (Timothée Paris, magistrat
administrativ, profesor asociat la Universitatea Paris-Est Créteil) si Patrimoniul de mediu. Inovatie si
progres juridic (asist. univ. dr. Andrei Dutu, Universitatea Ecologica din Bucuresti).

Masa rotunda cu tema Dreptul la respectarea bunurilor sale: ca definitie a patrimoniului in
Jjurisprudenta Curtii Europene a Drepturilor Omului, moderatd de prof. dr. Smaranda Angheni,
rectorul Universitatii ,,Titu Maiorescu” din Bucuresti, a cuprins comunicarea De la Brumdrescu la
Atanasiu — proprietdtile confiscate de Romdnia comunistd, intre doud hotarari de principiu ale Curtii
de la Strasbourg realizatd de Corneliu-Liviu Popescu, profesor la Facultatea de Drept a Universitatii
din Bucuresti si interventii privind semnificatiile subiectului din partea dr. Catrinel Brumar, Agentul
guvernamental al Romaniei pentru CEDO, prof. Marilena Uliescu (Universitatea Ecologica din
Bucuresti, cercetator onorific al ICJ), Conf. dr. Mircea-Dan Bob, prof. dr. Lucian Stangu.

Dezbaterile si discutiile purtate cu aceastd ocazie au relevat continuitatea dialogului si
practicii imprumuturilor reciproce dintre cele doua culturi juridice, inclusiv in contextul adoptarii in
Romania si intrarii in vigoare a noului Cod civil (2011), perenitatea legaturilor stranse, in dinamica
lor, la nivel doctrinar si importanta schimbului de experiente in domeniu. Pentru viitor s-a arta
necesitatea diversificarii formelor de colaborare bilaterald prin realizarea unor cercetdri stiintifice
partajate, colaborarea directd intre cercetatori, publicarea de articole in revistele de specialitate din
cele doua tari, publicarea intr-un volum comun a comunicérilor prezentate in cadrul acestei sesiuni.

S-a remarcat, de asemenea, ,tineretea delegatiilor” participantilor celor doud tari, ceea ce
reprezintd o garantie a ducerii mai departe a traditiei Zilelor juridice franco-romdne. Si aceasta cu atat
mai mult cu cat, in epoca mondializarii, dialogul culturilor rimane esential.

intr-adevir, stiintele juridice sunt adesea prezentate, in mod reductionist si inadecvat, ca un
ansamblu de reguli tehnice, iar obiectul si rezultatul cercetarii stiintifice in domeniu apar in special ca o
descriere ordonatd a dreptului in vigoare. Cercetatorul este, cel mai adesea, identificat si prezentat ca un
tehnician, dotat cu cunoasterea precisa a regulilor si a reglementarilor aferente unei sau unor ramuri ale
dreptului, fara a acorda atentie mizelor aferente pozitiei dreptului in cadrul celorlalte stiinte sociale.
Determindrile sale economice, politice si sociale sunt aproape ignorate in totalitate. Tehnica, stiintd, sau arta
interpretarii? Nu in ultimul rand, ramane un aspect care devine prioritar in contextul integrarii europene si al
afirmarii mondializdrii, respectiv cel al dreptului ca fapt cultural, i cultura juridicd ca parte integrantd a
culturii §i a identitatii nationale. Intr-adevar, ca ansamblu de practici si determinari sociale, religioase,
istorice si lingvistice care contribuie la aparitia unui sistem de drept, cultura juridica raméane liantul intre
traditie si contemporaneitate, baza permanenta a dialogului intre natiuni in acest domeniu si afirmarea
caracterului exceptional al specificitatii juridice de unitate in diversitate.

Poate ca dincolo de aprecierile si consideratiile asupra temei dezbatute concluzia cea mai
importanta a reuniunii din aula Academiei Romane raméane tocmai aceea ca dialogul intre cele doua
culturi europene majore constituie miza definitorie a Zilelor juridice franco-roméane.

Andrei Dutu-Buzura”

* Asist.univ., Facultatea de Drept, Universitatea Ecologica, Bucuresti.





